
 

IAIamaMA 

                                                                                

   

   Chapter News 
 

 
 
 
 

IA M A
Welcome to our third Victorian Chapter 
Newsletter for 2005. I am pleased to be able to 
report on some very successful events since my 
last message.  
 
IAMA 30th Anniversary Celebrations 
The Victorian Chapter celebrated IAMA 30th 
Anniversary with a dinner held at the Royal 
Melbourne Yacht Squadron on Friday 
September 2.  It was a memorable event with 
good representation from members and 
partners.  The National IAMA President, Tim 
Sullivan, attended the event and addressed us 
on some of its past achievements and future 
challenges for the organisation.   
 
Dr Clyde Croft, SC, provided an oral history of 
the Victorian Chapter supported by some 
wonderful memorabilia.  Clyde reminded us of 
the considerable contribution of the Victorian 
Chapter in establishing alternate dispute 
resolution in Australia.  The Institute began in 
Victoria with the Founding Committee 
established in Melbourne on 26 March 1974.   
In 1982, when the Standing Committee for 
Attorneys General was reviewing the Arbitration 
Act, the Victorian Attorney’s Department was 
given carriage of the project.  Through the 
consultation process, Clyde, then Deputy 
Secretary of the Department and (the late) 
Jenny Eastick met Institute representatives, 
Ron Fitch, Frank Shelton and Toni de Fina.  
Victoria led the way in ADR with the 
development of the Commercial Arbitration Act 
1984, which was assented to on 20 November 
1984; this was achieved only with enormous 
help from the Institute in Victoria.  
 
Ron Fitch, the IAMA National President and 
Victorian Chair lobbied Clyde Croft for the 
establishment of an Arbitration Centre.  With the 
assistance of the then Attorney-General, Jim 
Kennan, the then Treasurer, Rob Jolley, and 
the Department of Management and Budget, 
the Law Department supported the 
establishment of the Arbitration Centre at the 
World Trade Centre, as well as supporting the 
establishment of ACICA, which was closely 
associated with the Institute. Not long after the 

Arbitration Centre began operations, the 
Retail Tenancies Act 1986 with its 
compulsory private arbitration scheme, 
provided more opportunities for 
burgeoning ADR. The Centre was very 
busy. 
 
At that time (the late) Howard Ambrose 
was the Chief Administrator, negotiating 
the Institute through locational shifts from 
initial premises in Little Collins Street to 
the World Trade Centre, then in later 
years to new Centres in the old BHP 
building and, finally, Swan House in 
William Street.  Clyde recalls Howard as 
a memorable character at various 
arbitration courses; with a persuasive 
personality and often dressed in 
Hawaiian shirts. We were reminded that 
for many years, through the 
administration of Howard, Graham Orr 
and Leigh Cunningham, the National and 
Victorian Offices operated as one.  
These were years of consolidation, which 
saw the systemization of administration 
and consolidated lists of arbitrators and 
mediators.  Clyde illustrated work done in 
these years with Institute publications, 
including early editions of The 
Commercial Arbitrator, the “Black Book” 
(Member’s Handbook) and the Policy 
and Procedures Manual.    
 
In July 2000, the Victorian Chapter 
moved to the Old High Court Building in 
Little Bourke Street where it managed a 
Dispute Resolution Centre.  During that 
time our current Chapter Administrator, 
Elisabeth Siecker was appointed. The 
Institute moved to the current premises 
in Queen Street in July 2004.  
 
The last decade has seen the 
establishment of National Courses and 
the admission of Mediators and 
Adjudicators to Institute membership. 
Victorian members had played a 
significant part in developing and 
delivering these courses. 
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Clyde also paid tribute to the many Victorian 
Chapter members who have made an 
outstanding contribution to IAMA and the ADR 
process.  He particularly noted our ADR 
pioneers, Ron Fitch, Frank Shelton, Toni de 
Fina and (the recently deceased) William Piper 
Brown, as well as members who have made a 
contribution at both Chapter and National 
levels, including John Coghlan and Steve Gunn 
in addition to those already mentioned.   
 
Clyde’s presentation concluded with the Award 
of Certificates of Appreciation.  On behalf of the 
Chapter Committee, I would like to pay tribute 
to Dr Clyde Croft, SC, for his contribution to the 
Institute and to thank him giving us such a 
meaningful and nostalgic journey through our 
history. 
 
Thank you also to Julia Grainger of Wordwave 
for her firm’s generous sponsorship of the 30th 
anniversary dinner.   (See Editors message on P 10) 
 
The Honourable Neil Brown, QC, who is 
currently the Deputy Chapter Chair in Victoria, 
delivered the after dinner speech.  Neil has had 
an extraordinarily rich professional career in law 
and politics, including former Government 
Ministries with portfolios in Employment and 
youth Affairs, Business and Consumer Affairs 
and Communications, and responsibilities in 
Opposition as Deputy Leader and Shadow 
Attorney-General.  Neil was asked to provide an 
entertaining insight into his former experiences 
in public life, which he did with inimitable style 
and wit.  It was a marvellous speech.   I have 
already shamelessly appropriated one or two of 
his funniest stories for re-presentation at social 
events and I am sure other attendees will have 
done the same. 
 
Thank you to Elisabeth Siecker who worked 
hard to ensure the success of this event.  I am 
also grateful for the support of the National 
Office.  
 
Master Class  
The Arbitrators’ Master Class was held on 
Saturday August 6, and facilitated by Dr Clyde 
Croft SC and David Levin QC with panel 
support from Russell Cocks, Lecturer in Law at 
Deakin University and Christopher Kee. IAMA 
President Tim Sullivan and Senior Arbitrator 
Robert Thyer acted as assessors.  We had 
excellent attendance from Grade 1 and 2 
Arbitrators and quite a lot of interest from Grade 
3 Arbitrators who were invited to attend as 
observers.  All attendees it was a stimulating 
and informative day, which provided an 
opportunity for senior members to meet 
colleagues and share ideas.  The Chapter 
Committee is committed to holding this event on 
an annual basis.    
 

Expert Witness Workshop 
Unfortunately the Chapter had to cancel 
this workshop because we had 
insufficient numbers to continue.  The 
Chapter Committee, CPD Convener and 
Presenters were all disappointed by this 
outcome, and apologise to those 
members who were enrolled.  We will be 
distributing prepared papers to enrollees, 
and Clyde Croft has arranged an 
informal discussion group meeting of 
them on 20th October 2005. We will 
reschedule the Witness workshop in 
2006.  
 
Other Arbitration News  
As indicated in our last newsletter, 
Senior Arbitrator Toni de Fina has 
offered to develop and conduct a 
Pupillage program.  Could interested 
Grade 3 Arbitrator members please 
return the Pupillage Form recently sent 
to them?  
 
Dr Clyde Croft SC has offered to set up 
and convene a lunchtime Arbitration 
Club.  We will keep members informed 
as to when this will begin. 
 
John Rundell and Michael Sweeney are 
currently offering tutorials to candidates 
enrolled in the Graduate Certificate in 
Arbitration and Mediation.  This is a 
welcome innovation for candidates who 
are enrolled on-line.  We would welcome 
the involvement of any members who 
feel they can assist as an occasional 
tutor.  
 
The Victorian Appeal Court has recently 
brought down its judgement in the Age 
Old Builders case.  Included in this 
newsletter is a report by David Levin 
Q.C. on this significant decision. 
 
Mediation News  
We have had a number of CPD events 
since our last newsletter.  Matthew Ross 
from ClaimRoom.com introduced 
members to On-line Dispute Resolution 
at an event on Wednesday 29 June.  
Ross took members through a software 
package that provides mediators with a 
virtual mediation room through which 
they can conduct mediations on-line.   
Joyce Marshall spoke at a lunchtime 
event on Workplace Mediation on August 
31 and Jim Cyngler and Danielle 
Huntersmith presented a workshop on 
Mediation and Facilitation Tools.  
 
Our second Professional Practitioners’ 
Mediation Course for the year was 
conducted in August, by Jim Cyngler and 
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Hilde Lovegrove.  A successful coaches' 
workshop was held on July 29 to update 
coaches for the Course.  A third Mediation 
Course is scheduled for November.  From time 
to time numbers in our mediation courses are 
uneven, making it difficult to conduct 
mediations.  If any of our trained mediators 
would be interested in filling these gaps from 
times to time we would be delighted to hear 
from you.  
 
We are still lacking a convenor for our 
Mediation Discussion Group.  I urge Mediator 
members to consider whether they would be 
prepared to take on this role, which is to 
facilitate an informal monthly meeting.  
 
Adjud ication News  
Members of our Adjudication Subcommittee 
chaired by Lawrence Reddaway, hosted and 
excellent event on July 20, which attracted over 
30 participants. We were addressed by 
representative s from the Building Commission 
who discussed the likely timeline for the 
amendment of the Building and Construction 
Industry Security of Payments Act.  We will 
keep members informed of progress in this  

 
 
During a visit to the Western Australian Chapter 
earlier in the year, I was made aware of the 
impost of being at the far end of our Australia 
wide framework meant that not all of the 
National activities were being advised to the 
local members. As a result their Chapter 
newsletter “The View” now carries a regular 
article similar to this and I am pleased that 
Editor Robert Knott has agreed to publish this 
first item for the Victorian Chapter. 
 
Because the Victorian Chapter and the National 
Office are co-located we already have a high 
degree of day to day knowledge of each other's 
activities. However, the focus of both groups is 
different and there is a need for me to fill in the 
gaps between editions of our National 
Newsletter and our Journal The Arbitrator & 
Mediator.  
 
A recent illustration of location advantage was 
the meeting Chapter Chair Angela O'Brien held 
with Victorian Small Business Commissioner, 
Mark Brennan. Angela focussed on the need for 
the Chapter to strengthen the ties with this 
important area of local ADR. My interest is that 
this Victorian SBC process is unique in 
Australian States and is being closely watched 
by the others. If IAMA has a close working 
relationship with the model it could promote it 
as a National model for adoption by other 
States. Our National Conference in Canberra at 
the end of May, while now a distant memory, is 
being cited as the most successful to date,  

area.  Once the Act is amended we will 
offer a training course.   

Other news 
The CEO, Gordon Tippett and I recently 
met with Mark Brennan, the Small 
Business Commissioner, whose office 
acts as a nominating body for small 
businesses requiring mediation.  They 
have handled around 1400 disputes 
within the past two years with a 74% 
success rate.  We are currently 
discussing the possibility of how we 
might work more closely with this 
organisation.   
 
You will have received a letter from Neil 
Brown and me asking for some feedback 
and suggestions.  I urge you to contact 
us to suggest CPD or social events that 
you believe would be attractive to 
members.  Meanwhile I look forward to 
seeing you at future Chapter Events.  
 
Angela O'Brien  
aob@unimelb.edu.au 
 
 
 
 
since the formation of the Institute. 
These Conferences are designed to 
generate the intellectual cross-flow of 
ideas and opinions on ADR and the 
presentations are a particularly valuable 
source of contemporary thinking from the 
best ADR practitioners in Australia. This 
year the US with the keynote speaker 
was William Slate II, President and CEO, 
of the American Arbitration Association. 
The purpose of this commercial is that 
the papers and transcripts from the 
Conference sessions are now available 
on our website for access by members 
who attended the Conference. Wider 
member access will be available 
following the publication of the, about to 
be published, editions of both the Journal 
and the newsletter which will be featuring 
Conference highlights. 
 
With the Canberra Conference over, 
planning for 2006 has commenced in 
earnest and the Queensland Chapter will 
host the event at the Novotel Palm Cove 
Resort from 26 to 28 May 2006. A call for 
papers has already been issued and 
National Councillor Karyn Reardon, 
Conference Co-ordinator will be pleased 
to consider contributions from the 
Victorian membership. 
 
Angela O'Brien in her message has 
detailed the events at your 30th 
Anniversary Dinner on 2 September. I 
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was pleased to accompany President Tim 
Sullivan to this, the third, similar State Chapter 
event we have attended, and, as Angela 
explains Clyde Croft and Neil Brown provided a 
fitting contributions to the success of this 
celebration. I will leave the message Tim 
delivered on the future National initiatives, for 
those not present to read in the National 
Newsletter. One item of relevance to the 
Victorian group is that, at the Tasmanian dinner 
held in Hobart on 5 July 2005, Tim announced 
that he is proposing reformation of the 
Tasmanian Group as a Chapter in their own 
right, independent of the Victorian Chapter of 
which they now are a sub-set. Discussions on 
this proposal are now in-train between the 
National Council and the Tasmanian members. 
 
Grade 1 and 2 Arbitrators have just been 
advised that the Institute has just started to 
conduct a Triennial Review of the gradings of 
our most senior practitioners. The review is part 
of the standard setting processes, along with 
Master Classes and CPD events, which allows 
IAMA to claim our position as the leading ADR 
professional organisation. The Grade 1 and 2’s 
are being asked to submit copies of identity 
stripped determinations, which will be peer 
reviewed. This is not an easy program to co-
ordinate and has not been attempted before. 
However, the National Council were advised in 
its private session with William Slate in 
Canberra, that practitioner excellence is the 
most important factor in the reputation of ADR 
organisations and should not be compromised. 
The review period for Grade 1’s is from now 
until 31 March, 2006, and Grade 2’s until 30 
June 2006. Any members concerned about the 
process should contact me. 

Readers of the Friday editions of the Financial 
Review, which features the weekly Legal Affairs 
section, will be aware that Section Editor 
Marcus Priest has an excellent understanding 
of ADR issues and a full page in July headed 
Mediation, Arbitration on the rise, was followed 
on 19 August with an item by Victorian Attorney 
General, the Hon Rob Hulls MP, “Mediation to 
go mainstream”. The importance to IAMA and 
the Chapter is that this article is an edited 
version of the full version, which will appear in 
our next National Newsletter. The Attorney’s 
views are an important insight into the Victorian 
attitude to utilising ADR as a means of providing 
equitable and efficient dispute resolution, and 
significantly this is being mirrored by other 
Australian Governments. The new initiatives by 
the Family Court to introduce initial mediation 
processes through a completely new network of 
64 Family Relationship Centres, is not the least 
of these. 
 
On a final note I would like to comment on the 
fact that as a membership based organisation, I 
am constantly reminded of the need to provide 

the level of services expected of 
members of professional organisations. 
As a National body working with a 
significant but not over-large 
membership group we now rely heavily 
on members’ voluntary efforts in Chapter 
activities. In an effort to increase 
influence and numbers at CPD events, 
the Annual General meeting in May 
authorised changes to introduce a new 
Corporate Membership category, the 
details of which you have all received in 
mail-outs. At the request of some large 
potential members, the original structure 
is at present being reviewed to make 
changes which will provide better 
incentives for these organisations to 
introduce more employer sponsored 
members. If successful this may provide 
the increase to the critical mass of our 
membership levels, which we have been 
seeking. 
 
Further parts of the improvement of 
membership facilities, which can be 
quickly addressed, are two internal 
improvements. The IAMA Website, which 
now comprises over 120 pages and is a 
large site, which has grown over time in 
different spurts, is now undergoing a 
complete review by a commercial web 
designer. If you have any particular 
views on areas other than the member 
database, please let me know. 
 
The shortcomings of the database are 
well known and a new version of the 
software is being installed which will 
allow far more flexibility in its 
administration. I was speaking at a 
recent ADR Conference for another 
organisation, on our processes for 
nomination of mediators, and during the 
panel discussion with the Chief 
Executives from four ADR organisations, 
was surprised to hear the host CEO 
admonishing his members for not taking 
advantage of providing high class entries 
in the member profile section of their 
website database. His point was that self 
promotion is critical in a competitive 
market place and the offered facilities 
should be taken up. I am sure our 
database entries suffer in a similar 
fashion and the current change will 
improve our ability to help promote the 
membership. 

Thank you for this opportunity to be part 
of Chapter News. 
 
Gordon Tippett   
IAMA Chief Executive Officer.   
 
ceo@iama.org.au 
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Continu ing Professional Development 
Update 
As CPD Co-ordinator for IAMA's Victorian 
Chapter, I acknowledge the challenge I have 
taken on to ensure that CPD events meet our 
members' needs and interests.  
 
Attendance this year at events has been very 
poor, with few events gaining significant 
numbers.  
 
Master Class for Arbitrators 
In August, we held the Master Class for Grade 
1 & 2 Arbitrators with 32 members attending, 
including 12 Grade 3 Arbitrators who were 
invited to observe.  20 of the 37 Grade 1 & 2 
Arbitrators in Victoria and Tasmania 
participated in the Master Class.  
 
Graded Arbitrators are again reminded that it is 
a requirement of grading to attend at least one 
Master Class every 2 years. There are a 
number of graded Arbitrators who are now 
looking at not meeting this CPD requirement. 
 
I would like to acknowledge my appreciation to 
Dr Clyde Croft S.C., David Levin QC and 
Russell Cocks and Chris Kee of Deakin 
University who acted as facilitators and Robert 
Thyer and Tim Sullivan who acted as assessors 
on the day. 
 
CPD Requirements & Records of CPD 
Activities Attended 
Grade 1 & 2 Arbitrators are required to 
undertake 25 hours of CPD per annum and 
Grade 3 Arbitrators, 10 hours. Accredited 
Mediators have similar CPD requirements. 
 
It is apparent from the extremely small numbers 
of members attending these events that a 
number of you are unlikely to have achieved 
your CPD requirements and may not be able to 
demonstrate the required CPD activity if 
audited. 
 
With average attendances at events in the order 
of 10, a membership base of nearly 300 people 
and approximately 15 events held this year, the 
maths just does not add up for our wider 
membership meeting their CPD commitments.  
 
To assist in addressing this issue, the Victorian 
Chapter is considering establishing a members 
CPD register on line through our website. The 
intention is to load details for each member who 
has attended CPD events during 2005 and the 
opportunity exists for members to lodge details 
of other CPD activities undertaken through 
relevant other bodies such as VADRA, and the 
CIArb.  Also, members who are undertaking 
further studies, attending relevant conferences 
or CPD activities with other professional bodies 

such as the Law Institute or the Victorian 
Bar can submit proof of attendance at 
such events.  
Expert Witness Workshop  
Unfortunately, the expert witness 
workshop had to be abandoned at the 
third attempt to arrange it. The venue for 
cross-examination moots at the County 
Court would have been ideal and His 
Honour Judge Frank Shelton had agreed 
to be our keynote speaker. To the 13 
people who had booked and paid for the 
event, when it was cancelled 2 weeks 
prior, IAMA and I as Victorian CPD co-
ordinator unreservedly apologise.  
 
However, we do intend to conduct this 
event in 2006.   
 
Commitment to CPD Activities for the 
Rest of 2005 
The Victorian Chapter committee has 
reduced the number of CPD events for 
the remainder of the year and has also 
committed to all remaining events 
occurring.  All speakers have been 
contacted and have reconfirmed their 
commitment to speak. 
Forthcoming Events in 2005 
The CPD Calender for the remainder of 
2005 has been significantly reduced and 
the following events will occur and can 
also be found on the IAMA website: 
 
Wed 21 Sep  
Dealing with Difficult People, H Jolson QC  
Wed 19 Oct  
Appeals to Court in Arbitration, R Thyer 12.30-2.00 pm  
Wed 30 Nov  
The Mediation Agreement, S Gunn 
 5.30-7.30 pm 
2-4 & 8-9 Nov 
IAMA Practitioner's Certificate in 
Mediation & Conciliation, J Cyngler & D 
Huntersmith  
 
CPD for 2006 
A small working group has been 
established to re-think events for 2006. It 
is clear that the current approach to CPD 
is not working. With too many 
abandoned events and poor attendance 
at those that have occurred.   The one 
strongly attended event was the Master 
Class, which had not been held since 
2003. 
  
On 12th August, Angela O'Brien wrote to 
members addressing a number of 
matters and seeking feedback. You are 
encouraged to respond to her letter and I 
am particularly keen on your input on 
items 3) pupillage assistance through 
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IAMA, 4) meetings and events, and 7) new 
areas of activity for the Chapter.  
 
Your suggestions can be accommodated in our 
planning of CPD for 2006.  I look forward to 
hearing from you.  Further suggestions can also 
be sent directly to me by email at: 
rundell@bigpond.net.au  
 
Other Initiatives 
The Victorian Chapter is now supporting the 4 
continuing students completing their 
Professional Certificate in Arbitration by 
providing (on a voluntary basis), tutoring for the 
remainder of the year. We will continue this 
initiative in 2006 with the support of the La 
Trobe University. Unfortunately, unless there 
are 10 enrolled and continuing students, no 
 
 
 
 
Adjudication Update 
 
What?  The New SoP Act in Victoria 
Why?  The existing one is not used     
                          much 
When?              Alas, cannot say. 
 
Roger Frith and Helen Rechter of the Building 
Commission bravely fronted questioners and 
skilfully sidestepped anything about the future – 
citing “Cabinet-in- Confidence” – when 
addressing the Chapter’s adjudicators at a CPD 
evening on 20 July. 
 
Nonetheless, the turnout of some 25 members 
would surely have reinforced in their mind that 
IAMA claims – with good evidence – to be the 
strongest provider of adjudicators ready to be 
deployed in Security of Payment disputes in the 
building and construction industry.  And IAMA’s 
offer to assist in any way, such as by providing 
training sessions about the new Act, was well 
received. 
 
 
 
IAMA’s 30th Anniversary – Victoria 
celebrates by looking both ways 
 
Anniversaries are for celebrating.  Such 
celebrations should both look backwards to see 
what the organisation has achieved, and look 
forward to far horizons.  And this is what the 
Victorian Chapter of IAMA did on 02 
September. 
 
Some 40 members met to celebrate IAMA’s 30 
years of achievement at a dinner in fine 
surroundings at the Royal Melbourne Yacht 
Squadron, where we enjoyed the views across 
Port Philip Bay.  Angela O’Brien, our chapter 
chair, introduced 3 speakers: 

funding is made available by the 
University of Adelaide/IAMA joint venture 
that conducts this course.  
It would be appreciated if you could 
encourage those you know who are 
interested in undertaking the Certificate 
in Arbitration course here in Victoria, to 
enrol for 2006.  Enrolment forms are 
available on line at: 
www.iama.org.au/courses 
 
 
John Rundell               
CPD Co-ordinator 
IAMA Victorian Chapter  
 
rundell@bigpond.net.au 
 
 
 
 
 
 
Other topics discussed during the 
evening raised controversies for the 
Group committee (Lawrence Reddaway, 
Stephen Gunn, David Thyer and Saul 
Rozenbes) to keep in mind as the Act is 
finally revealed, and the adjudicator re-
accreditation process begins.  These 
included:  
§ the intensity and cost of the new 

IAMA course; and 
§ the IAMA Fixed Fee for ‘Simple’ 

Adjudications scheme. 
The convivial evening, enlivened with 
questions, replies and debate, continued 
well after the formal end to proceedings, 
with the last stragglers being finally 
pushed out of the door – still talking! 
 
Lawrence Reddaway  
 
(Chair, IAMA Vic Security of Payment Group) 
 
reddaway@bigpond.net.au 
 
 
 
Looking both backwards and forwards, 
National President Tim Sullivan, proudly 
wearing the notorious presidential 
necktie, reminded us what a major, 
central part the Victorian chapter has 
played in the three decades of IAMA’s 
existence, and foreshadowed a 
continuing major role for us in the affairs 
of the Institute. 
 
Next, Clyde Croft, a former chapter chair 
and a former national president, looked 
backwards by taking us to celebrate 
some of the fascinating byways of our 
chapter’s history. 
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Finally, Neil Brown, our chapter vice-chair, as 
he said “filling in between main course and 
dessert”, looked back whimsically through the 
eyes of a former politician and cabinet minister 
± and had us all laughing with him, and even 
joining him in laughing at himself.  But, looking 
forward, Neil reminded us of the democratic 
values that Australians have a right to, and of 
how we must be ever vigilant to preserve them. 
 
 
 
 
Swintons pty Ltd v Age Old Builders Pty Ltd 
[2005] VSCA 217  
On 2 September 2005 the Victorian Court of 
Appeal handed down its reasons for dismissing 
the appeal brought by Swintons Pty Ltd seeking 
to challenge the judgment of Osborn J.  
delivered 21 August 2003.1 In that judgment 
Osborn J. had reversed a decision of the then 
deputy president of V CAT, Professor 
Cremean.2 the issues raised in the case have 
been the subject of analysis and comment in 
various articles in The Arbitrator and Mediator.3  
Court of Appeal (Charles, Calloway and 
Chernov JJA) did not find it necessary to 
reconsider the distinction between an arbitrator 
and an expert analysed in detail by Osborn J. 
They dismissed the appeal on the grounds that 
s.14 of the Domestic Building Contracts Act 
1995 (©the Act©) only prohibited requirements in 
contracts that ~ domestic building disputes be 
referred to arbitration. Thus an agreement 
between parties to an existing domestic building 
contract to refer a dispute which 
 
 
 
 
Corke Instrument Engineering (Australia) 
Pty Ltd -v- AJ Lucas Joint Ventures Pty Ltd 
and Spie Capag Australia Pty Ltd (26 May 
2005) 

The parties were engaged in a joint venture to 
carry out work on the Sea Gas Pipeline 
between Western Victoria and Adelaide. The 
Defendants, AJ Lucas Joint Ventures Pty Ltd 
and Spie Capag Australian Pty Ltd, contracted 
with the Plaintiff, Corke Instruments 
Engineering (Australia) Pty Ltd under a 
subcontract agreement for the Plaintiff to carry 
out electrical instrument and other works in 
relation to the pipeline. The subcontract 
included work to be carried on ten sites, three of 
which were in Victoria and the remaining seven 
in South Australia; the subcontract amount was 
about $605,000.00.  

In the County Court of Victoria, His Honour 
Judge Shelton indicated that he had "difficulty in 
determining the precise amount which the  

At the end of the evening, the lights of 
Williamstown across the water were still 
twinkling, and this writer, at least, went 
home feeling an enhanced glow of 
appreciation to the world.  Such is the 
rightful role of such celebrations! 
Lawrence Reddaway 
 
reddaway@bigpond.net.au 
 
 
 
 
had arisen, to arbitration was not 
affected in any way by the grant of 
exclusive jurisdiction under the Act to 
VCA T. Given this conclusion it was 
irrelevant whether the reference was to 
an expert determination or arbitration; 
the legislation only dealt with arbitration 
and the parties were on any view 
entitled to accept a determination by 
an appointed expert. For this reason the 
court had no need to embark upon an 
analysis of the distinction between expert 
determinations and arbitrations.  
 
Refs; 
1          [2003] VSC 307  
2          [2002] V CAT 1489  
3          See The Arbitrator and Mediator Vol 22: 
            Number 2 (August 2003) pp 67, 8/, 22  
            & Number 3 (December 2003) 81  

David Levin Q.C.  

dlevin@vicbar.com.au 
 
 
 
 
 
 
 
 
 
 
Plaintiff now claims, but assumed these 
amounts to be $140,209.00 and 
$37,321.00 made under the Building & 
Construction Industry Security of 
Payment Act 2002 (Vic)” (referred to by 
His Honour as the "SOP Act").  

The SOP Act, by virtue of Section 7 (4) 
(a) does not cover construction work 
claims for work outside Victoria. 

These were two separate applications for 
consideration. The Plaintiff sought 
Summary Judgement for the above 
amounts; the Defendants sought a Stay 
of the Proceedings, which was opposed 
by the Plaintiff.  
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Summary Judgement Application  

For the reasons given below, His Honour found 
that all claims by the Plaintiff should be 
determined by arbitration except the SOP Act 
claim of $37,321.00.  

The test for a Summary Judgement application 
considered was Fancourt -v- Mercantile Credits 
Ltd; Summary Judgement should only be 
granted where "it is clear that there is no real 
question to be tried." The invoice presented for 
payment by the Plaintiff indicated that the 
Plaintiff had already claimed the full contract 
sum together with variations. His Honour had 
no hesitation in concluding that this was a final 
payment claim rather than a progress payment 
as there was evidence to indicate that: 

1. There were no further monies to be 
claimed (beyond the application);  

2. Final testing and commissioning was 
occurring around the time the claim had 
been made;  

3. On site work was being concluded 
around this time. 

Having accepted this evidence, His Honour 
considered that it was therefore not a payment 
claim to assist cash flow during the course of 
the works. Referring to the previous decision of 
Concrete Panel Company Pty Ltd -v- Advanced 
Storage Systems (Vic) Pty Ltd (30 March 2004) 
there is a real question to be decided, namely, 
does the SOP Act apply to a final claim. Having 
reached this conclusion, His Honour had no 
option but refuse the Summary Judgement 
Application, and allow the Defendant's to 
Defend the claim for $37,321.00 made under 
the SOP Act.  

 

Stay Application 

The subcontract agreement contained a dispute 
clause, referring matters, which could not be 
agreed to arbitration. The stay sought by the 
Defendants was brought under the Commercial 
Arbitration Act 1984, or alternatively under the 
inherit jurisdiction of the Court.  

Several authorities were given for the parties 
being held to their contract arbitration clause, 
unless the party resisting the stay application 
could convince the Court that there are strong 
grounds for refusing the dispute from being 
heard under the arbitration clause; "the parties 
to the contract have agreed in advance as to 
their battle ground if the need for battle arises".  

The arbitration clause in question 
referred to "a dispute arising" rather than 
the more frequent wordings such as 
disputes arising under / in connection 
with / in relation to the contract. 

The threshold of the arbitration clause 
was found to be clearly met, contrary to 
the Plaintiff's submissions. The Plaintiff 
also failed to convince the Court of the 
alleged fatality in the contract, which did 
not describe the mechanism for 
commencing arbitration proceedings. It 
was found that the relevant arbitration 
Acts of Victoria and South Australia 
provided these mechanisms.  

The Plaintiff put a further argument in 
attempting to avoid the arbitration 
envisaged by the Contract. As the Court 
could not refer the SOP Act claimed to 
arbitration, the Plaintiff alleged the Court 
should avoid part only of the dispute 
being heard by arbitration, as this would 
create proceedings with the associated 
possibility of inconsistent results. His 
Honour correctly considered Section 47 
of the SOP Act and confirmed that SOP 
decisions are interim in nature and 
subject to final adjustment in Court or 
Arbitration proceedings.  

A further submission from the plaintiff 
was that as the dispute would involve a 
question of law, the matter should be 
heard by a court rather than an arbitrator. 
It was submitted that the interpretation of 
the valuation provisions in the contract 
was a question of which, if decided by an 
arbitrator, would be appealed before a 
court in any event. His Honour found that 
this could be easily overcome by the 
appointment of a lawyer-arbitrator, if 
necessary. 

As foreshadowed above, a stay of 
proceedings pursuant to Section 53 of 
the Commercial Arbitration Act was 
made; the exception being the 
$37,321.00 amount claimed pursuant to 
the SOP Act. Having reached this 
conclusion, His Honour did not feel the 
need to consider the inherit jurisdiction of 
the Court. 

In the writer's opinion, the conclusions to 
be drawn from this case are: 

1. Applications should clearly 
state the amounts claimed, 
and not be uncertain before 
the Court.  
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2. Barristers need to understand the 
differing position of the SOP Act vis-
a-vis interim and final claims for 
payment.  

3. Applications for Summary Judgement 
for amounts claimed under SOP Act, 
if they are final claims for payment 
will fail, as these reveal a real 
question to be tried before the Court.  

4. Significant facts are required to allow 
a party to avoid a contract/arbitration 
clause. There is no utility in apposing 
a stay in proceedings application 
unless significant elements exist 
which the Court could consider.  

5. SOP Act Judgements entered as a 
Court judgement are only 

 

Arbitration Awards: A Practical Approach - 
by Ray Turner  
Professor W Ray Turner is (among many other 
things) a Past Chairman of the Chartered 
Institute of Arbitrators, a Visiting Professor of 
Arbitration at Leeds Metropolitan University in 
the United Kingdom and one of the most 
esteemed lay arbitrators in the field of building 
and construction in England. In all the 
professional capacities in which he has served 
during the past forty years, he has been 
renowned for both his incisiveness and his 
ability to explain difficult technical concepts in 
simple language. This book is the latest 
manifestation of these qualities and provides a 
standard to which all technical authors should 
aspire.  
 

Whilst this book has been written primarily 
with arbitrations under the English Arbitration 
Act 1996 (©the 1996 Act©) in mind, there is an 
abundance of information and advice that will 
be invaluable to arbitrators in any common law 
jurisdiction, and arguably beyond. The book is 
anything but limited to advice on award 
writing, whether under the 1996 Act or 
generally. Professor Turner discusses every 
aspect of arbitral awards with which aspiring 
arbitrators should be familiar, starting with the 
tribunal©s jurisdiction to make an award in the 
first place. For those who have difficulty 
understanding the difference between 
jurisdiction and powers, the author gives the 
simple but stunningly informative (non-arbitral) 
illustration of two adjacent football pitches on 
which matches are being played, with the 
referee of each match having powers under 
the rules of the game to make decisions, but 
jurisdiction only over the match he is 
refereeing. 

    an interim finding, and subject  
to a final arbitration or Court 
decision. 

6. If a question of law is likely to 
be heard in arbitration, these 
can be dealt with by a lawyer - 
arbitrator satisfactorily - the 
Court will not accept an 
argument against a stay that 
the arbitration involves a 
question of law and therefore 
should be dealt with by the 
Court   

Graham Morrow  

Lawyer, Quantity Surveyor & Arbitrator.                     
Coulter Roache Lawyers    

GMorrow@coulterroache.com.au 

 

 

 

How this reviewer wishes he had thought 
of that one when teaching on arbitration 
courses!  
 
With regard to awards proper, the learned 
author discusses (i) the nature of an 
award and how it differs from a court 
judgment, (ii) the formal and substantive 
requirements for validity and 
enforceability, both under the 1996 Act 
and per judicially developed principles, 
(iii) the types of award that an arbitral 
tribunal may make, and {iv) matters of 
style in award writing, the structure of 
awards, and a sequence of contents and 
checklists of items to be included in 
awards.  
 
The discussion on types of award divides 
them into two broad categories. The first 
category is ©substantive© awards, viz 
awards finally disposing of an issue or 
issues by virtue of a legally recognised 
remedy, such as damages. The second 
category is what the learned author calls 
©supportive© "awards. This category 
groups together awards as to jurisdiction, 
agreed {consent) awards, awards made 
following an application by a party, i.e. 
corrective (slip rule) and additional 
awards, and awards made following an 
order of the court on remission, setting 
aside or appeal. A touch confusingly, 
however -particularly for the novice and 
given their final and binding effect -
awards on separate issues {interim or 
partial awards) are classified as 
supportive rather than substantive 
awards. There is no explanation for this: a 
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rare lapse in the author©s otherwise crystalline 
clarity.  
An entire chapter is devoted to the process of 
decision-making and the preparation of an 
award. Its ambit is very wide. Having discussed 
the tribunal©s duties in relation to natural justice, 
non-delegation of judicial functions and 
observance of any party agreements as to 
procedure, applicable substantive law, remedies 
and liability for costs, the components of 
decision-making are then considered. This 
discussion is in two broad parts: (i) how to 
consider, analyse and record the parties© 
submissions; how to assess, weigh and record 
evidence, and how to consider judicial 
precedents; and (ii} the thought processes that 
should go into determination of issues and 
claims, including the treatment of counterclaims 
and set-offs, interest and costs (particularly 
where there has been an offer to settle}. The 
thought processes are discussed by reference to 
©decision-making tasks©, i.e. non-exhaustive lists 
of matters to be considered and functions to be 
performed in relation to each issue or claim. The 
essential principles governing awards; of interest 
and costs - subjects, which intimidate students 
and some practitioners-are clearly and expertly, 
digested.  
Finally, the applicable principles and practice 
discussed in the preceding chapters are  
 
 
 
IAMA Vic Chapter is fortunate in having the 
IAMA library collection stored in Melbourne. 
Books and periodicals from many sources can 
be referred to and/or borrowed for a short time. 
 
The book reviewed above is available for loan 
together with the following other recent new 
acquisitions: 
Mediation: principles, process, practice by 
Professor Laurence Boulle, 2nd edition ISBN 0 
409 31945-7Lexis Nexis 
Chief Justice of Victoria the Hon Marilyn Warren 
launched this 2nd edition of the original 1996, 
(four times) reprinted text by Prof.Laurence 
Boulle, Professor of Law, Bond University, to an 
audience which included a number of IAMA 
members in Melbourne on 6 September.  
Moore, Christopher W. 
 
 
 
 
 
 
 
 
 
 
 
 
 

developed in detail in three ©synthesis of 
an award© chapters. These expand upon 
and explain the items in the checklist for 
the preparation of an award and offer 
model drafting for each item.  
And all this with just fifteen footnotes 
throughout and no case law!  
Concise but comprehensive, this book is 
the work of a master of his craft. It is 
essential reading for teachers and 
students of any arbitration law and 
practice course, wherever held, in which 
award writing is a required element. 
Practitioners will also, undoubtedly, hold it 
in high regard.  
 
Robert Morgan Barrister  
(England & Wales, Queensland)   
                                           
(Oxford: Blackwell Publishing 2005,  
ISBN 1-4051- 3063-6), casebound, 
 xxii + 241 pp,           Cost – AUS $183.30  
 
Reprinted from the July Edition o f 
“ Asian Review” wi th the kind 
permission o f the Author and its Editor 
and Publishing Director Alison 
Treasure, on b ehalf of Hong Kong 
International Arbitration Centre. 
 
 
 
 
The Mediation Process practical 
strategies for resolving conflictº by 
Christopher W Moore 3rd edition revised 
ISBN 0 7879 6446 8 John Wiley & Sons. 
A 2003 American text authored by a 
Boulder, Colorado, practitioner and 
trainer, who for 30 years has been 
actively involved as a mediator in a wide-
range of dispute situations in the US and 
more than 25 countries world-wide. 

 “Asian Dispute Reviewº and its 
companion “Mediationº are Quarterly 
publications of the Hong Kong 
International Arbitration Centre; both are 
available on HKIAC website at: 
www.hkiac.org 
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