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Our hopes for the success of the Victorian
Symposium were fulfilled. We had excellent
numbers to hear and participate in what was an
excellent program matched with a blend of
pleasant socialising.

While it is perhaps invidious to single out a few, I
would nonetheless like to acknowledge and thank
Jim Elliott Smith, Elisabeth Siecker and Andrew
Kincaid in particular, for their various
contributions to the success of the weekend. 

It was great to meet up with old friends at the
Opening Cocktail Party, generously hosted by
Allens Arthur Robinson, and to see many friends
of the Institute including Justice Stephen Charles of
the Victorian Supreme Court and Judge Frank
Shelton of the County Court. 

I would also like particularly to thank our hard
working National Office staff, who generously
agreed to be available over the weekend. It was
terrific to see Members able to check and make
sure that the database is accurate and works well,
and to have the opportunity to check trust account
processes and other administrative matters that we
simply take for granted.

Obviously, we continue to welcome comments
and questions about the functioning of our
National Office administration, but it is important
to understand that there are competing calls on
staff time, and to be a little sympathetic if your
enquiry can’t be dealt with the second it is made. 

One of the themes that emerged from the
Symposium as an issue for our members is the
question of how to develop a business plan for
your work in ADR. Some Members seek simply 
to be educated, so that they can better help their
employer avoid or resolve disputes. Others, more
adventurously, seek to hang up their shingle as a
Mediator or an Arbitrator, and sometimes wonder
why the world doesn’t instantly beat a path to their
door. 

It is therefore essential that we each endeavour to
build our own business plan to best use the skills
we acquire. The experienced Arbitrator, Neil Sarah,
when sitting on grading panels in South Australia,
invariably asks aspiring arbitrators, “Where do you
expect to get your work from? What is your plan? I
assume you have one. Don’t expect the Institute to
refer work to you”. These are all true statements,
but we are hoping that next year’s Symposium will

specifically attempt to help newer ADR
practitioners build their business plan to enable
them to market their services. 

Indeed, now is the time for input into what next
year’s Symposium may hold. If you have a
burning desire to have a particular issue explored,
now is the time to contact either the CEO or our
Membership and Profile or Education and
Professional Development Committees, both of
which heavily involve our Senior Vice President
Tim Sullivan, who is likely to have a thing or two
to say about how the Symposium next year is put
together. It is likely to be hosted in his fair city of
Sydney, and we will identify a venue and publish
the dates well in advance so that you can note your
diaries for what has become a very successful
event.

The two-year span for National Councillors has,
in my opinion, also proven a success. We have
appointed our new committees, still managed to
achieve a good national spread, and have
augmented some committee lists a little without
upheaval. In that sense, it has been very much
business as usual, and projects or tasks which have
been under way continue apace without faltering
because of Council changes. I said at the AGM
how pleased I was with our Council, and want to
acknowledge the support and friendship of all
Councillors in what might be said to be interesting
times. 

Since the AGM, we have introduced one
significant new initiative, which will involve
quarterly meetings of the Chapter Chairs by
telephone link. The first such meeting permitted 

IAN NOSWORTHY
President

On your behalf, I was therefore delighted to receive very
recently correspondence from the Chairman of the OB/3
Committee, who indicated that that committee had
received our submission favourably, and while there is
plainly more work to do, there is good reason for
optimism about our role as the major nominating body for
ADR in Australia.
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a very useful exchange of ideas and input, and
offers hope for excellent national communication
and reduced risk of misunderstanding. Once more,
if you have something to say, you have another
way in which this can occur through your Chapter
Chair.

There is a continued acknowledgement around
Australia of the value of ADR. I am delighted to
hear of the work undertaken by our ACT Chapter
in conjunction with the courts in the ACT, and 
I am pleased to be able to report that in South
Australia, our Supreme and District Courts are
considering submissions in relation to court
referred mediation in accordance with the various
South Australian Rules of Court. It has been
particularly gratifying to have the Chief Justice and
the Chief Judge willingly receive submissions from
this Institute along with the anticipated
submissions from the local Law Society and Bar
Association.

In my view, this reflects a reversal of some more
outdated opposition to dispute resolution by other
than the traditional court process. I believe there is
some distance yet to go in really focusing the
attention of parties and their advisers on ADR, but
the signs continue to be promising, and reflect real
gains and likely opportunities for our members 
to practise their skills.

It must be understood that one of the reasons for
caution on the part of the courts about ADR, is the
fact that they are being asked to cede some control
over dispute resolution to persons who, however

competent, are mostly not as experienced as judges
in dealing with disputes, and from time 
to time one still hears horror stories of ADR that
went wrong. Of course, it must be said that from
time to time, one hears of horror stories about
litigation that went wrong in the courtroom,
notwithstanding the presence of judicial
experience. 

It is for this reason that our CPD program is so
important to the Institute’s credibility, and our
ability to ask governments and the courts to take
seriously our proposals in all areas of ADR.

It is also for this reason that I am delighted to be
able to say that a pet project of mine is moving
forward. 

I made it clear when I was elected as President,
that I would do what I could to have IAMA
reinstated as the default nominating authority
under the Australian Standards suite of contracts.
On your behalf, I approached the Standards OB/3
Committee, pointing out that in recent times we
had taken a variety of steps aimed at improving
the education and technical competence of our
arbitrators, while offering competent alternative
services in both mediation and expert
determination. It was possible to mount a strong
case for our reinstatement under those contracts by
reason of our maintenance of a panel of quality
arbitrators and the committed effort we have made
to the training both our arbitrators and mediators.
Our joint venture course with The University of
Adelaide and partner universities throughout
Australia, has contributed to this position in no
small measure.

On your behalf, I was therefore delighted to
receive very recently correspondence from the
Chairman of the OB/3 Committee, who indicated
that that committee had received our submission
favourably, and while there is plainly more work to
do, there is good reason for optimism about our
role as the major nominating body for ADR in
Australia. I will report on these developments as
they occur. 

These are important initiatives, and underscore
the need for us not to become complacent about
our standards and training, but to ensure that our
Members who are graded Arbitrators or accredited
Mediators keep their education and qualifications
at the highest level. I know some of our members
find the requirement to indicate their level of CPD
input a little irritating, but that process and the
necessary audit to support the Institute’s program
are an essential step in underpinning the quality 
of our members who are accredited or graded.

In similar fashion, we are now preparing to
undertake training in connection with the Security
of Payments legislation introduced or
foreshadowed widely throughout the country. 
The ability to provide a credible, quick, cheap
service in accordance with the principles of that
legislation is a challenge, but one with which we
can cope. Watch this space for further news on this
front.

As usual, I invite your feedback or comments. 
I look forward to hearing from you.

Ian Nosworthy
iannos@nospart.com.au

Archicentre chooses IAMA as its Default Nominator
Archicentre Limited is a division of the Royal

Australian Institute of Architects and was
established over 20 years ago. We offer home-
owners, home-buyers, home-builders and home-
renovators a range of fixed-fee services through our
national network of almost 1,000 RAIA members.

Our most popular service is our 300-point
Property Inspection Report, most commonly
provided to prospective purchasers seeking an
independent assessment of a home’s condition.
Over 10,000 such reports were prepared last year,
all in accordance with Australian Standard 4349.1-
1995.

In the most recent revision of our Inspection
checklist we have included a dispute resolution

clause for the first time. In simple terms, a
dissatisfied customer is requested to first advise
Archicentre of their concern, after which we will
endeavour to resolve the matter. Should we be
unable to reach agreement, the dispute will be
made the subject of a mediation to be conducted by
a mediator appointed by a Chair of the IAMA.

Our intention is to ensure that any disputes we
have are resolved quickly, professionally and to the
satisfaction of all parties. We look forward to a
productive (but hopefully infrequent!) association.

For further information please contact respective
State officers on 1300 13 45 13.

David Hallett, Archicentre
www.archicentre.com.au

These are important initiatives, and underscore the need
for us not to become complacent about our standards
and training, but to ensure that our Members who are
graded Arbitrators or accredited Mediators keep their
education and qualifications at the highest level.
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The CEO Report
PANDORA’S BOX

According to Greek myth, Pandora was the first
woman made by the Gods. When she arrived on
Earth she was furnished with a box containing
blessing from her creators. Unfortunately, she opened
the box incautiously, and the blessings all escaped,
hope only excepted. I thought of this story as 
I recently sat in on a Master Class for Arbitrators
conducted by the Victorian Chapter. Not only was 
it a great honor to hear and be with some of our most
experienced and eminent practitioners, there was a
sense of optimism and hope left in the room as they
contemplated the future of arbitration. Recent
developments including the development of
adjudication, and redrafting of the Australian
Standards contracts are pointing us in the right
direction. Initiatives including developing
“administered schemes or packages” as outlined in
the Master Class are another. What is clear is that it is
up to the collective of Members acting together that
needs to take the initiative and seize the
opportunities that present to us.

WHEN ADMITTING WRONG IS RIGHT!
The Victorian government has recently implemented

legislation. The Wrongs and Other Act (Public
Liability Insurance Reference) Act 2002 which
provides that an apology is no longer treated as an
admission of liability. I am not sure what the present
position is in other States but this legislation
underscores official concern at the sorts of litigation
and claims and the resultant increase in insurance
premiums. One thing we as a professional
association can do is to assist Members by
recommending a dependable and reasonably costed
professional indemnity cover*. To that end, over the
last three months I have been exploring possible
avenues to provide this service. I will provide you
with more information about this in the next issue.

*This will be in addition to the life and income protection

policies we already recommend through Aon as described in

previous issues of this Newsletter.

SYMPOSIUM

What a great success this was, and many thanks
must go to the Victorian Chapter Committee. Our
Chapter Administrator, Elisabeth Siecker, did a
terrific job, ably assisted by Assistant Chapter
Administrator, Christine Eckhardt. Three things
really impressed me. The first was how relaxed and
convivial an occasion it was. The second was that it
ran on time. The third was the quality of
presentations matched by the preparedness of
Members to have their say. It was a great occasion.

Thanks also to our sponsors: Word Wave, Allens
Arthur Robinson, Thinking Printing, Snap

Printing, The Australian Institute of Project
Management, La Trobe University, National
Australia Bank, The Australian Commercial
Dispute Centre and Anthology Books. 
A Symposium report will be published in the next
issue.

THE STRATEGIC & BUSINESS PLAN

From humble beginnings last year this has now
developed and grown with contributions from many
Members. Special thanks to the ACT Chapter and Ian
Nosworthy for their input. You can view a copy of
the plan on our website by using the new password
(Agora). This will also give you access to the Practice
Notes. The plan states our mission to be:

The Mission of the Institute of Arbitrators & Mediators
Australia is to maintain its role as Australia’s leading
professional association for those working in dispute
resolution and related fields.

THE DATABASE AND WEBSITE

These continue to grow and develop as our
resources allow. The huge task of inputting the new
resumes into our database (if you have not put yours
in yet it’s not too late: go to Membership Update
Form on the homepage of the website) is now
completed thanks to our Membership Officer, Vijitha
Warnakula.

The database has been reconfigured to take all the
new data and provide better search capabilities. This
will then be put into the website. Some Members are
reporting that they are getting contacts off the
website so it is important that this information be
kept up to date.

We have installed a new server and associated
equipment and software to enable us to network the
database to all Chapters. This is going slower than
expected and is again a complex and large job with
the resources we have. But it is happening! This will
provide an enhanced service to Chapters and
Members.

There is, of course, much else happening but space
does not permit me to elaborate on them here.
However, let me list some for your information.

• Senior Vice President,Tim Sullivan, is convening
a national “Security of Payments” sub-committee
to co-ordinate activities in this area;

• We have completed our consultancy reports to
the Commonwealth Attorney-General’s
Department relating to the Professional
Development Program for Family Dispute
Management Practitioners;

• Council are considering a proposal to bid for the
International Congress on Commercial
Arbitration in 2006;

• An updated list of Institute approved courses
will published in the next issue; and

• Our membership continues to grow at the rate of
approximately five new Members every week. 

I am happy to talk to any Member who would like
further information on these and other matters.

Peter Condliffe

PETER CONDLIFFE
CEO

The Mission of the Institute of Arbitrators &
Mediators Australia is to maintain its role as
Australia’s leading professional association for those
working in dispute resolution and related fields.
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National: Council and Committees

Education & Professional
Development
Angela O’Brien (Co-Chair)
Tim Sullivan (Co-Chair)
Janet Grey
Robert Hunt 
Su Lloyd
Ian Nosworthy
George Strohfeldt
Alan Swann

Journal
Robert Hunt (Chair)
Geoff Charlton
Jennifer David
Grant Holley
Laurie James
Ian Nosworthy
Russell Thirgood (Editor)
Vicki Waye

Membership & Profile
Tim Sullivan (Chair)
Bryan Ahern
Tony Commisso
Rosemary Dupont
Phil Faigen
Warren Fischer
Ian Nosworthy
Angela O’Brien
Sandy Policansky
Lawrence Reddaway
Gianna Totaro
Patrick Weaver

Finance
Bruce Pascoe (Chair)
Bryan Ahern
Stephen Gunn
Stephen Hibbert
Ian Nosworthy 
Clive Raymond
George Strohfeldt

Professional Affairs
David Waldby (Chair)
Stephen Gunn
Geoffrey Ewing
Ian Nosworthy
Barry O’Mara
Clive Raymond 

Practice Notes, Rules 
& By-laws
Stephen Hibbert (Chair)
Arturo Dal Cin
Janet Grey
Robert Hunt
Laurie James
John Muirhead
Ian Nosworthy
David Waldby

Board of Management
Joint Venture with University 
of Adelaide
Professor Paul Fairall (Chair)
Peter Condliffe
Brenton Ellery
Robert Hunt
Ian Nosworthy
Liz Pryzibilla
Vicki Waye

NATIONAL COUNCIL

Ian Nosworthy, Nosworthy Partners President SA
Tim Sullivan, Director, Contract Administation Group P/L Senior Vice President NSW
Clive Raymond, Partner, KPMG Legal Vice President WA
Bruce Pascoe, Administrative Appeals Tribunal Treasurer Vic
Robert Hunt, Barrister at Law Immediate Past President NSW
Bryan Ahern, General Manager, Glen Alpine Constructions P/L Councillor ACT
Janet Grey, Janet Grey Architects Councillor NSW
Stephen Gunn, Stephen Gunn Consultants Councillor Vic
Stephen Hibbert, Partner, Corrs Chambers Westgarth Councillor NSW
Laurie James, Chairman of Partners, Kott Gunning Lawyers Councillor WA
Angela O’Brien, Associate Professor, Head of Creative Arts, University of Melbourne Councillor Vic
George Strohfeldt, Director, Contract Control International P/L Councillor Qld
David Waldby, Consultant Councillor Qld

COUNCIL COMMITTEES

On Friday, 23 May 2003 Council convened at the National Office, the Old High Court Building, Level 1, 450 Little Bourke
Street, Melbourne. L-R: Bruce Pascoe, Janet Grey, Tim Sullivan, George Strohfeldt, Clive Raymond, Bryan Ahern, David
Waldby, Angela O'Brien, Robert Hunt, Laurie James and Ian Nosworthy (seated).

The conduct of the Institute's affairs is vested in the Council.  At the 2001 Annual General Meeting,
Councillor terms of office were increased to two years commencing 2002.  Between Council meetings,
business is conducted by the Executive (comprising the President, Senior Vice President, Vice President,
Treasurer and the Immediate Past President) and the Chief Executive Officer.  Council has established 
a number of Committees, as listed below.
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Earlier this year, the Supreme Court of the ACT
approached Alysoun Boyle, ACT Chapter Chair, 
(on behalf of the Chapter) to run an ADR Pilot for
them. The Supreme Court saw the Institute as an
agency that could provide ADR services of a
consistently high quality; oversee a comprehensive
evaluation of the Pilot, and accommodate formal
and informal feedback on every ADR service
conducted as part of the Pilot. Alysoun reports
further on this great initiative

INTRODUCTION

The Supreme Court wants the Pilot and its
evaluation to raise the profile and use of ADR
amongst the legal profession in Canberra and they
want it to inform the development of future
Supreme Court rules around ADR. Other parts of
the ACT Government want it to inform the
development of legislative amendments regulating
the use of ADR in arenas that are much broader than
the Court's.

Already we are working with other agencies such
as the Law Society of the ACT - all ADR agencies
and practitioners will benefit from whatever we can
achieve in this Pilot so we are keen to be as inclusive
as practicable - the more ideas and suggestions that
inform it now and throughout the next six months,
the better the outcomes will be for all those
involved.

The Chapter’s roles in running the Pilot are quite
varied: 
• providing the ADR practitioners for the Pilot
• being the referral point for matters into ADR

processes (and choosing the most appropriate
process for each case)

• overseeing the evaluation (both case-by-case and
on-going)

• providing information sessions for legal
practitioners

• being the central liaison point for all those who
are, or may be, involved

• driving the associated publicity and public
relations

TYPES OF MATTERS

The Court initially defined matters as being
suitable for referral if they were likely to take up
“considerable amount of the Court’s time”, in the
knowledge of the Pilot’s purpose and that it was not
intended as only a case management tool. Early
expectations were that referred matters would
include defamation, professional negligence and
building-construction matters, although the Court
was reasonably flexible, being aware that time and
practice may expand those criteria. And that has
happened – already referrals and enquiries are more

diverse than originally expected. They bear out the
Chief Justice’s observations made in his speech
(quoted elsewhere in this Newsletter).

It is important to note that the Court does not
support compulsory referral to ADR and this is
likely to affect early rates of usage.

EVALUATION

As noted above, the Supreme Court was adamant
that the Pilot include opportunities for parties and
the legal profession to provide feedback on the ADR
processes.As Chief Justice Higgins said in his speech
to members at the Chapter’s Annual Dinner:

“To further ensure the quality of the
process now, and to learn and adapt for
future programs, a comprehensive
reporting system has been instituted as
an integral part of the pilot program.
This reporting system particularly seeks
comments, criticism and general
feedback from the participants in the
process, both the legal counsel and the
parties involved. All information goes
through the Chair of this Chapter and is
received by us at the Court. 

Although we are, of course, keen to protect the
confidentiality of the process, the provision of
general information such as the type of matter
dealt with, whether or not it reached a
satisfactory conclusion and exactly what it was
about the process which led the parties to their
conclusions, provide the mechanism for learning
and adaptation which will see this pilot truly
make a difference to the direction of ADR in the
future.”

The Supreme Court and the ACT Chapter see the
evaluation as one of the Pilot’s essential
components. Thus, the Chapter has established an
Evaluation Committee with IAMA, Supreme Court
and Law Society representatives, who will have the
demanding task of overseeing this and ensuring
there is on-going development within the Pilot. The
evaluation enables an exciting opportunity for
substantial research into the use and practice of all
ADR processes. 

The Chapter Committee is pooling all its skills and
expertise to ensure this project showcases the
excellent standards and professionalism of its
members. The Chapter is developing all the
information, documentation and procedures
necessary to run such a complex pilot and keep 
all the key stakeholders fully informed.

THANKS

As Chapter Chair, I am very conscious that both
Chapter and Committee members are giving
voluntarily of their time and expertise to ensure this
project succeeds – and to ensure that ADR and all
practitioners benefit in the long run – and I would
like to thank them for their time and expertise. 

Alysoun Boyle
ACT Chapter Chair

ACT Supreme Court Pilot for provision of ADR Services

The Supreme Court wants the Pilot and its
evaluation to raise the profile and use of ADR
amongst the legal profession in Canberra and they
want it to inform the development of future
Supreme Court rules around ADR.

In the end it is always my
favourite quote; it says it all.
– Alysoun Boyle

“We are dwarfs mounted 
on the shoulders of giants,
so that we can see more and
further than they; yet not by
virtue of the keeness of our
eyesight; nor through the
tallness of our stature, but
because we are raised and
borne aloft upon that giant
mass.”
Bernard of Chartress
(died ca. 1130 AD),
Chancellor of Chartres
Cathedral
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On the 12 June, The Hon. Justice Terrence Higgins, Chief
Justice of the Supreme Court of the ACT was the Special
Guest Speaker at the ACT Chapter Annual Dinner. 
In his speech, his Honour referred to the recent initiative
between the Supreme Court and the ACT Chapter to
conduct a pilot program offering the full range of
Alternative Dispute Resolution processes as an adjunct
to the usual litigation procedures of the Court. 
We thank him for granting us permission to reprint the
folllowing extracts.

“Good evening all, and congratulations on another
highly successful year.

“Not only does this project involve a recognition of the
professionalism and skill of your particular organisation,
but it also has a great potential for raising the profile of
Alternative Dispute Resolution more generally in the
eyes of practitioners, legislators and disputants both here
in the Territory and across Australia. Its ultimate goal, 
if realised, would see an appreciation for ADR inform
both development of Supreme Court rules, and
Legislative amendments to broaden the scope of
situations where ADR may be used. …

“A key argument usually levelled is that imposing
ADR processes on the courts is just a “cheaper
alternative” to courtroom litigation. In this case, the
argument goes, ADR processes are imposed upon
litigants simply in order to reduce the cost of the courts
to Government.

“Well, firstly, to be fair to the argument I believe that 
it would indeed be unreasonable to “impose” ADR
processes on litigants who did not desire to enter into
them. I would oppose any moves to make the imposition
of ADR a mandatory step in the litigation process, as has
been instituted in NSW …, because I feel this is contrary
to perhaps the most fundamental principle of any
Alternative Dispute Resolution; namely that the parties
must come to it in the spirit of a genuine wish to resolve
their conflict. …

“As with any process involving negotiated outcomes, 
it is essential that both parties genuinely desire to use the
process constructively, and make meaningful efforts to
resolve the conflict. In doing so they should feel
ownership and control over both the process and the
outcome. Both of these essential factors are irretrievably
undermined if a court imposes the process upon the
parties. In such cases, ADR ceases to be an ‘alternative’,
and any feeling of voluntary personal responsibility for
the outcome is often undermined by the fact that the
process is conducted directly “in the shadow of the law”.
Far from aiding resolution of a conflict, this can lead to
resentment and misuse, or a situation where parties use
the process for reasons of tactical advantage in the wider
context of litigation. …Above all, the idea is not to
‘impose’ ADR, but rather to raise the profile of the
alternatives to litigation.

“Such profile raising is without question a valuable
objective. It is common practice to speak about the
“litigious mindset” into which many practitioners fall,
and this pilot will be doing a great service to the
profession if it succeeds in bringing the various
alternatives to litigation to the attention of such
practitioners. As was once said, every lawyer should also
be a conciliator (Elbert Hubbard (1856-1915) Notebook,
1927, p. 120). …

“The first point I would make is that the fact that ADR
processes cost significantly less than courtroom litigation
is indeed one of its best qualities. There is nothing
inherently wrong with considering this to be a virtue - 
it would surely be hard to argue that, where the genuine
opportunity arises, saving public money is not a goal
worth pursuing. However, this is not a view I express as
an economic rationalist, but rather the view of someone
who realises how much litigation costs people in the
community, and how beneficial it is for parties who can
resolve their dispute to do so with a minimum of time,
effort and money wasted. This is not good just for people
with limited resources – even large companies don’t
usually have so much money that they feel they can
afford to waste thousands in court over a dispute which
is quite amenable to being resolved by ADR.

“Secondly, to describe ADR as a “second tier” to
litigation assumes incorrectly that litigation is necessarily
the “best” process for resolving disputes, and is the
process to which all disputants aspire, often only to have
their little heart’s desires let down as they are forced into
ADR to satisfy the financial conservatism of the courts
administration! Needless to say, this is fundamentally
absurd. For a start, in many cases, protracted adversarial
courtroom litigation, with the prospect of a “winner
takes all” decision for or against one side, is certainly not
the best way to resolve all disputes. It is recognition of
this fact that has led to the situation where today
upwards of 95% of civil cases settle out of court. …

“It is highly unlikely, therefore, that disputes would
ever be routinely referred to ADR purely on a basis of
economics without regard to the particular situation.
Certainly, there is no factual basis to support such a
claim. Instead, this claim seems to be an expression of
fear for the future, or a knee-jerk reaction to the fact that
ADR does save money. There is, perhaps, a feeling that if
a process saves money, then it must have been instituted
purely because it does so.

“As I have said, I feel that this assertion is without
basis, but if further assurances were required this pilot
program provides them. Firstly, I feel it is significant that
this pilot is being undertaken by this Institute in
particular. Without wishing to appear to lavish too much
praise upon you all, it is a significant factor to consider,
in assuring that the process is not perceived as in any
way unduly influenced by monetary concerns, that it is
being run through a respected, impartial, non-profit [sic]
organisation. …

“As you are probably aware, much of the ADR process
is dependent upon it being looked upon as having what,
for want of a better phrase, may be called an “aura of
legitimacy” about it – especially considering its informal
nature. Part of this requirement is that the persons or
body conducting the mediations be recognised and
respected, and this Institute fills that role nicely, being, 
as it is, highly regarded as the premier independent,
national professional body for arbitration and mediation
services. In this I note particularly the breadth and
experience of your membership, and the Institute’s work
providing mediation services for conflicts arising out of
the recent bushfire crisis. For these, and other, reasons,
we at the court are confident that having the Institution
provide the ADR services for this pilot program will give
to the process that level of credibility and
professionalism it deserves, thus continuing the legacy 
so ably begun by Justice Connolly.

“In providing a practical and flexible alternative to
courtroom litigation, ADR practitioners provide a signal
service to the profession at large, as well as to the
particular disputing parties they assist to agreement.” 
I understand the Pilot process has already begun
strongly, with several matters having already been
referred to it since it began, and with such a promising
beginning I am sure we can expect to see great things 
as it continues into the future.”

Speech: Chief Justice Terrence Higgins

CHIEF JUSTICE
TERRENCE HIGGINS

Chief Justice Terrence John Higgins is a
resident Judge of the Supreme Court of
the Australian Capital Territory and a
Judge of the Federal Court of Australia,
being so appointed on 2 July 1990. He
was appointed Chief Justice on 31
January 2003. He was born in Hobart,
Tasmania but was educated at St
Augustines Christian Brothers College in
Yarraville, Victoria, and later, at St
Edmund’s College, Canberra and the
Australian National University, Canberra.
He was admitted as a barrister and
solicitor in the ACT in 1967 and served
at the bar as Queen’s Counsel (ACT,
NSW and Victoria) from 1987 to 1990.
He was Vice President of the ACT Bar
Association in from 1988 until his
judicial appointment in 1990. Justice
Higgins first began practising law with J
J O’Neill, solicitor in 1967 and remained
until 1971 when he became partner in
the law firm Higgins Faulks & Martin
(formerly Higgins & Faulks). In 1981
that firm became Higgins Solicitors and
he remained a partner until 1984 when
he went to the ACT Bar.

Justice Higgins is currently the National
President of the Royal Life Saving
Society of Australia (appointed 1997),
Chairman of the St Edmund’s College
Board, Chairman of the Open Family
Foundation ACT (as well as a National
Board member), Chairman of the
Australian National University’s Legal
Workshop Committee and Member of
the Australian Academy of Forensic
Sciences ACT Chapter. In the past
Justice Higgins has been involved in
many varied committees and
associations including Chair of the ACT
Community Law Reform Committee
(1994-96), Senior Member of the ACT
Gaming and Liquor Authority (1987-90)
and President, Senior Common Room of
John XXIII College ANU (1993-95).
Married to Anne with five children and
residing in the Australian Capital
Territory, Justice Higgins enjoys squash,
chess, reading and bridge. Justice
Higgins was appointed to ADHREC
(Australian Defence Forces Health
Research Committee now) in 1993
(then called ADMEC (Australian
Defence Forces Medical Ethics
Committee)) and has served on the
committee ever since.

I understand the Pilot process has already begun
strongly, with several matters having already been
referred to it since it began, and with such a
promising beginning I am sure we can expect to
see great things as it continues into the future.
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Member’s Profile: Janet Grey
Name:
Janet Grey
Profession:
Architect
Short CV:
Janet is an architect and a Grade 1 Arbitrator. 
She has worked on a variety of building projects
from house extensions to the High Court and has
taught part time at UTS and Sydney University
in Design and Professional Practice. She now
specialises in dispute resolution in the
construction industry and has arbitrated and
refereed around 150 cases. She also works as 
a Mediator from time to time and has been 
an expert determiner in a variety of building
industry and professional disputes. She has been
a Member of the Royal Australian Institute of
Architects’ Professional Practice and Contracts
Committees, the NSW Chapter Chair of IAMA
and she is currently an IAMA National
Councillor.
What/Who inspired you into arbitration?
I was dragged into it by a builder who initiated 
a reference on a project for which I had been the
contract administrator. It was a difficult job and,
as it turned out, the builder was not really
serious about pursuing the claim. It never got
past the preliminary stage, but it was refreshing
to be able to talk to the barrister, Chris Harris,
who brought clarity to the dispute that, up to that
point, had been absent. From then on I was
hooked.
What trait makes a good Arbitrator?
The ability to suspend judgement until all the
evidence is in and analysed.
Refer to an historical conflict you wish you
could have participated in and why?
The defence of Charles Darwin by Sir Thomas
Huxley. It was a triumph for reason.
What is your idea of perfect happiness?
Books to read, wine to drink and fish to catch.
What is your greatest fear?
Finding perfect happiness.
What is your greatest extravagance?
The purchase, on two occasions, of boats, which 
I didn’t use enough.
What do you consider the most over-rated
virtue?
Moderation.
Which living person do you most admire?
I don’t really have heroes. I think it takes courage
to get through normal life, and I admire my
friends mostly, who seem to do it with grace and
humour.
A public figure that I admired was Katherine
Graham (she doesn’t really fit into the category 
of the living as she recently died). In adversity,
she showed courage and integrity. She was the
publisher of The Washington Post through the
Watergate era, and onwards as the paper
developed into an institution.
Which historical figure do you most identify
with?
William Butler Yeats (at least I identify with his
poetry).
What is your favourite journey?
To the wilderness. I loved walking in the Walls 
of Jerusalem in Tasmania and I would like to go
to Antarctica.
What is your favourite piece of music?
The Archduke Trio (Beethoven)
What is your favourite book of literature?
The Power and the Glory by Graham Greene.
I’m also a serial reader of detective stories and
courtroom dramas. My favourite fictional LAPD
detective is Harry Bosch (recently retired but now
freelancing, mopping up unsolved cases).
What is your favourite film?
Pulp Fiction
What credo/maxim/motto inspires you?
Sic transit gloria mundi

New Associates

Karen Andrews SA

Breda Annesley Vic

Leonard Ashby NSW

Lorenzo Boccabella Qld

Rosalind Bolitho NSW

Natasha Breach WA

Lawrence Brown NSW

Stephen Bullow Qld

Logan Campbell Qld

Shaun Carden Qld

Sally Collignon ACT

Rob Coutts Qld

Annette Cursley ACT

Thomas Dorey NSW

John Durst NSW

Scott Ellis WA

Nancy Emmerton WA

Colin Fernando SA

Malcolm Ferrier Vic

David Finch Qld

Ewen Finnane NSW

Meaghan Gill NSW

Saleena Ham Qld

Jeff Hase Vic

Timothy Humphry WA

Larissa Jones NSW

George Karaisaridis Vic

Miriam Landau Vic

Malcolm Lemaire NSW

John Livermore Tas

Charles MacDonald NSW

Evan McDonald Qld

Colin McIvor WA

Jeffrey Millard NSW

Mirina Muir WA

Dianne Peck Qld

Neil Perry NSW

Diana Phillips WA

Fulvio Prainito WA

Margaret Pringle NSW

Marisa Puccini SA

Jennifer Quintana NSW

Elizabeth Smith ACT

Katherine Sullivan NSW

Cheryl Thomas Vic

Peter Thyer NSW

Garry Trinder WA

Jeremy Twigg Vic

Penelope Webster Vic

Sally Wiencke Vic

John Wille Vic

Harry Woods NSW

Chris Wong NSW

Guan Yeo NSW

Accredited as Mediator

Peter Byrne WA

Eddie Fee Qld

Bela Grenacs Qld

Danielle Huntersmith NSW

Dominic Katter Qld

John Morhall WA

Chris Papadopoulos Vic

John Savage Qld

Tom Stodulka Qld

Christopher Taylor Qld

Leonie Young NSW

Graded as Arbitrator

Kathryn Adams Qld 3

Maria-Luisa Coulson WA 3

Craig Jensen Qld 3

Anthony Latimer Qld 3

Kevin McDermott SA 3

Graham Morrow WA 3

Don Moss WA 3

Alan Taylor SA 3

Barry Wyatt WA 3

George Zakos NSW 2

JANET GREY

Welcome & Congratulations

“My own role throughout
Watergate is both easy and
hard to define.Watergate 
no doubt was the most
important occurrence in my
working life, but my
involvement was basically
peripheral, rarely direct. For
the most part I was behind
the scenes. I was a kind of
devil’s advocate, asking
questions all along the way –
questions about whether we
were being fair, factual, and
accurate.What I did was
stand behind the editors and
reporters, in whom I believed.
As time went on, I did this
more publicly, defending us in
speeches and remarks to
groups around the country –
indeed, internationally as well.
I have often been credited
with courage for backing our
editors in Watergate.The truth
is that I never felt there was
much choice.With Watergate,
there was never one major
decisive moment when I, or
anyone, could have suggested
that we stop reporting the
story. By the time the story
had grown to the point where
the size of it dawned on us,
we had already waded deeply
into its stream. Once I found
myself in the deepest water
in the middle of the current,
there was no going back …”

Personal History
by the late (and great)
Katherine Graham
former proprietor of 
The Washington Post
Published by
Alfred A Knopf 
New York 1997

At the recent Council meetings, the following were
made Associate Members, graded as Arbitrators and
accredited as Mediators.
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INTRODUCTION

This feature in the Newsletter is intended to provide
a forum for ventilating queries, problems and
interesting scenarios which arise in the course 
of conducting arbitrations, mediations and other
forms of ADR.

Future issues of the Newsletter will each contain 
a new Question and responses received to the last
Question (which in turn may generate further
responses).

As the name suggests, the success of Members'
Question Time depends on you, the Members,
contributing both questions and responses. Please
send your thoughts, responses (200 words or less)
and further questions to Gianna Totaro at National
Office (email: national@iama.org.au). We look
forward to hearing from you.

Robert Hunt 
Immediate Past President

PREVIOUS QUESTION

The question in the last issue from Adrian
Bellemore drew a number of responses, which are set
out below, We would like to thank Andrew, Barbara,
Graeme and Sam for taking the time and trouble 
to contribute their views.

QUESTION

You have been appointed as an Arbitrator
consequent upon disputes that have arisen
between the parties to a construction contract
which provides for arbitration after service 
of written notice detailing the dispute. 
The specification required the Contractor 
to perform the works in a good and
workmanlike manner using materials suitable
for their intended purpose. It also expressly
required the Contractor to provide an effective
system to service both the commercial and
residential portions of the building. The
Notice of Disputes that has been served by the
Claimant upon the Respondent alleges a
dispute and particularises a fault in the air
conditioning system in the building. The
building is a mixture of commercial and
residential. 
No Final Certificate has been issued by the
Superintendent.

The Claimant's Points of Claim allege that, in
breach of the terms of the specification, the

building has a fault in the air conditioning
system which is so bad that no effective air
conditioning can be provided notwithstanding
numerous attempts by the Respondent to fix
it. 

The Respondent's Points of Defence states
that, at a previous arbitration hearing of
disputes between the same parties and arising
out of the same contract, the Claimant had
alleged in its Points of Claim that the
Respondent had failed to perform the works
in a good and workmanlike manner. In the
previous arbitration the Claimant had

particularised only defects in the ceiling
fittings and the facade of the building, which
were the only defects dealt with in the
Arbitrator's Award.

The Respondent says that in those
circumstances the Claimant is unable to raise
the issue of the allegedly defective air
conditioning as it is estopped by the previous
arbitration award. The Respondent therefore
asks for an award in its favour on that basis
and says that you are not able to hear any
evidence as to the faults in the building now
alleged.

The Claimant in its Reply to the Points of
Defence agrees with the facts alleged in the
Points of Defence but says that no estoppel
has arisen because the air conditioning defects
were not apparent at the time of the first
arbitration and were not the subject of the
previous award.

At the hearing, should the Arbitrator allow
the Claimant to present its evidence on the air
conditioning defects, or is the Respondent
entitled to an award in its favour on the basis
that the Claimant is estopped by the previous
arbitration award from maintaining its claim?

Answers received to that Question were as follows:

Response: Andrew Kincaid
The submission relies on the principle of res judicata

in which "the very right or cause of action claimed in
[a proceeding passes] into judgment, so that it is
merged and has no longer an independent existence".
No further proceeding can subsequently be
maintained on the same cause of action. The policy 
is that there should be finality in litigation .

The particular problem raised by Mr Bellemore was
addressed in a New South Wales Supreme Court
decision Onerati v Phillips Constructions Pty Ltd 
(In Liq) & Anor (to which decision I admit being a
stranger until 1997!) in which Giles J held (taken from
headnote) that for the purpose of res judicata, 
in court proceedings, there is but one cause of action
for breach of contract founded upon breach of an
obligation to carry out work in a proper and
workmanlike manner, and not a number of causes 
of action according to particular defects or classes 
of defect resulting from the breach.

Therefore judgment in one proceeding will be a bar
to a further proceeding to recover damages for
defects or classes of defect not the subject of the first
proceeding even where the latter defects were not
apparent to the plaintiff at the time of the first
proceeding. Onerati confirmed that the same position
applies to an arbitration, unless the parties have
otherwise agreed. In Onerati, the proprietors could
not maintain a claim for defects, notwithstanding that
they had previously not been visible, found 
to have been the cause of dampness and water
penetration. The reason for the bar was that the
proprietors had previously brought a claim against
the builder for failing to carry out the works in a
proper and workmanlike manner (albeit in relation to
different defects).

Can the Claimant's claim, in Mr Bellemore's facts, be
rescued? Maybe. The breach of the further term on
which the Claimant relies (viz. the Respondent was
also required to use materials fit for their intended
purpose) may well be demonstrated by proof of the
particular air-conditioning defects. 
I would therefore grant the Claimant leave to amend
its Points of Claim so as to delete the reference to the
failure to carry out the works in a proper and
workmanlike manner and to present evidence on the
basis (only) that it constitutes a failure to use

Members’ Question Time

ROBERT HUNT
Immediate Past President

... in court proceedings, there is but one cause of
action for breach of contract founded upon breach
of an obligation to carry out work in a proper and
workmanlike manner, and not a number of causes
of action according to particular defects or classes
of defect resulting from the breach.
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materials fit for their intended purpose. 
Any adjournment required for this purpose would
probably be at the Claimant's cost.

Andrew Kincaid
Vic Chapter Chair

Arbitrator
Mediator

Response: Barbara Campbell
In my view, the Claimant should issue new

proceedings and seek that the Arbitrator, who heard
the previous Claim, be appointed to arbitrate this
matter. The Respondent may object to the same
Arbitrator hearing the matter if he or she found for
the Claimant. This however, may be a nugatory
objection as the previous Award and material may 
be available to tender in a new Arbitration and thus
the views of the Arbitrator would be before any 
new Arbitrator.

Assuming that an Award was handed down for the
earlier defects and this seems to be the case; the
matter is therefore res judicata – as in the Courts. The
Claimant cannot therefore return to the forum with
new material and evidence after this time. He or she
must issue new proceedings. The Claimant should
therefore, in my view, issue and serve a new Notice of
Dispute. He cannot be ‘estopped’ from doing this if
the claim arises from newly discovered defects.

[The issue of Estoppel is perhaps not one that
should be relied upon as it is, in my view – without
further research – widening the ambit of the principle
of Estoppel as established in the Waltons 
v Maher case although used loosely it may be
appropriate.] 

I do not find that, if the fault is not manifest at the
time of an earlier complaint, a Complainant is
prevented from seeking redress for such a fault when
it is discovered. This inability to proceed in a Court of
Law is more guided in litigation by statutory Time
Limits. In a Contract one must look to the Contract
and Arbitration Clause for any restraints to bringing
new complaints. 

In any event, the issue would be with the
contractor who installed the Air Conditioner as well
as vicariously with the Builder. [Lister v Romford Ice
Co. noting that this is not an employer/employee
vicarious liability matter per se].

Naturally, both parties may agree to a shortening 
of proceedings by the same Arbitrator upon receipt of
a new Notice of Dispute.

Barbara Campbell
ACT Member

Arbitrator 

Response: Graeme Robinson
• The Final Certificate had not been issued by the

Superintendent.
• A first arbitration was held on several items of

defective work.
• A second arbitration was commenced on claimed

defects to the air conditioning system where such
air conditioning defects were not evident and not
raised in the first arbitration on defective work.

Issues to be considered:

Estoppel defence to raising new issues in a
claim:

Estoppel concerns reversing detrimental reliance
and not with fulfilling expectations

For this defence of estopped to succeed, the
Defendant needs to satisfy the following: 

1. The legal relationship: satisfied.
2. The Defendant inducing the Plaintiff to adopt

an assumption or expectation: doubtful.
3. The Plaintiff acted or abstained from acting on

the faith of the assumption: doubtful, the air
conditioning defect was not known at the time
of the first arbitration.

4. The Defendant knew of the Plaintiff’s actions or
intended the plaintiff to act in a certain way:
yes.

5. The Plaintiff’s action or inaction will cause them
to suffer detriment if the assumption is not
fulfilled: yes.

6. The Defendant has failed to act to avoid the
detriment by fulfilling the expectation: the
claimed defective work has not been rectified.

Based on these parameters, the defence of estoppel
is unlikely to succeed.

Res judicata: requires that where issues had been
previously judicially decided and that decision was
binding on the parties and could not be raised again. 

Question: was the first arbitration binding on
matters not raised in the first arbitration? 

No. Why? Because air conditioning defective work
issues were not pleaded as issues to be decided by the
first arbitrator.

Was there a bar on raising further claims? No.
Because an arbitration does not decide or place a cap on
all future claims arising in relation to matters unknown,
only on the issues determined in that dispute.

The risks to the Arbitrator:
The Arbitrator may be removed or the arbitration

set aside if there is held to have been a misconduct by
a failure to comply with the procedural requirements
see Doran Constructions Pty Ltd v Health Administration
Corporation (1994) 12 BCL 104.

Should the arbitrator allow the claimant to hear
the evidence on air conditioning defects:

Yes, the defence for an estoppel is not met. 

Home Building Act application:
The application of the arbitration process to a

dispute concerning residential development is not
permitted in NSW, accordingly that portion of the 
air conditioning system applicable to the residential
component may need to be excised form the
arbitration if the residential component forms a major
portion of the scope of the defective works
arbitration.

Graeme Robinson
NSW Committee Member

Arbitrator
Mediator

Response: Sam Wilson
The issues to be determined, after a number 

of preliminary issues of fact and law have been
disposed of, are the operation or otherwise of res
judicata, issue estoppel and its sub-species, Anshun
estoppel. The three principles seek to prevent
inconsistent judgments or, as in this instance, 
to prevent inconsistencies between Awards.

The development has residential and commercial
components. If the development was located in NSW,
the Home Building Act 1979 (‘HBA’) would apply to
the residential building work component. Section 7 of
the HBA renders any arbitration provision void with
regard to the portion of the development covered by
the Act.

The estoppels relied upon by the Respondent
assume the earlier arbitral award was valid. There 
is a possibility that the Claimant could (eventually)
plead that, due to the operation of s.7 of the HBA, the
first arbitrator had acted without power so that the
prior Award was void and there was no need 
to consider whether any findings from the current
Hearing could be inconsistent with the prior Award
in some way.

The Arbitrator may be removed or the arbitration set
aside if there is held to have been a misconduct by a
failure to comply with the procedural requirements.

11839-IAMA Newsletter (8/03)  8/29/03  7:59 PM  Page 9



10

T
H

E
 

I
N

S
T

I
T

U
T

E
 

o
f

 
A

R
B

I
T

R
A

T
O

R
S

 
&

 
M

E
D

I
A

T
O

R
S

 
A

U
S

T
R

A
L

I
A

For simplicity, assume that the first and second
arbitrators were alert enough to secure their
jurisdictions with regard to both the commercial and
residential portions of the development by obtaining
the parties’ express agreement thereto in the minutes
of their respective Preliminary Conference, thereby
superseding any reliance upon a voided arbitration
agreement in the original contract.

The distinction between res judicata and issue estoppel
is that in the former, the very right or cause of action
claimed has, in the former proceedings, passed into
judgment so that it no longer has an independent
existence whereas in the latter, for the purpose of
some other claim, a state of fact or law is alleged or
denied, the existence of which is a matter necessarily
decided by the prior Award.

An Anshun estoppel may be relied upon to
preclude a party from maintaining a cause of action
in proceedings if he unreasonably did not raise it in
earlier proceedings

The current failure to achieve adequate air
conditioning may be wholly or partially due to the
design and construction of the facade and/or of the
ceilings, and the subject of the prior Award, or due 
to some previously unmanifested mechanical cause. 

It is conceivable, on the disclosed facts that the prior
Award expressly dealt with the right at the core of the
current arbitration so that res judicata applies. 
It is also possible that the prior Award included
decisions on fact and law that one of the parties is
now seeking to dispute, in which case issue estoppel
would apply. Finally, the Respondent may establish
the Claimant could and should have raised the
current claim as part of the earlier proceedings in
order to invoke an Anshun estoppel.

The Respondent bears the onus of proving one or
more of the three ‘estoppel’ grounds that form its
defence. 

Absent its discharge of that onus, the Respondent 
is not entitled to an Award in its favour on any of the
available estoppel grounds. 

It would be a denial of natural justice for the second
Arbitrator to determine, prior to hearing submissions
and supporting evidence upon the factual existence
or otherwise of one or more of the estoppels, that the
Claimant was barred from presenting evidence on the
air conditioning defects.

Sam Wilson
NSW Committee Member

Arbitrator
Mediator

NEW QUESTION

The question for this issue is use by a Mediator of
his or her knowledge or experience to raise matters
which have apparently not been considered by the
parties or their professional advisers.

For example, a lawyer mediator may have specialist
knowledge of case law on a particular contractual
issue which has not been dealt with in position
papers prepared by the lawyers for the parties, and
which may significantly improve the position of one
party at the expense of the other if the point were
litigated. Similarly, an architect mediator may have
specialist knowledge of rectification methods of
particular defects (and the costs thereof), which is
outside the 'range' contained in the position papers of
the parties (eg. either much more than the costs
suggested by the owner or much less than the costs
suggested by the builder). There will undoubtedly be
many similar examples which could be cited from the
various fields in which mediations occur.

Rule 1 of the IAMA Mediation & Conciliation Rules
2001 includes the following definitions:

‘conciliation’ is a process in which parties to a
dispute with the assistance of a neutral third party
(‘the Conciliator’) identify the disputed issues,
develop options, consider alternatives and
endeavour to reach an agreement. The Conciliator
may have an advisory role in regard to the content
of the dispute or the outcome of its resolution, but
not a determinative role. The Conciliator may
advise on or determine the process of conciliation
whereby resolution is attempted, and may make
suggestions or give advice on terms of settlement. 
‘mediation’ is a process in which parties to a
dispute with the assistance of a neutral third party
(‘the Mediator’) identify the disputed issues,
develop options, consider alternatives and
endeavour to reach an agreement. The mediator
has no advisory or other determinative role
in regard to the content of the dispute or the
outcome of its resolution, but may advise on or
determine the process of mediation whereby
resolution is attempted. (emphasis added) 

If a person is appointed as a mediator, rather than a
conciliator, is it appropriate for that person to use his
or her knowledge or experience to raise such matters
and, if so, how should he or she go about it?

Robert Hunt

"Aboriginal designs will cover the locomotives
hauling the first two freight trains on Australia's new
north-south transcontinental rail line. FreightLink,
the company that will operate the line, held a
competition to choose the paintings to recognise
Aboriginal involvement in building one of the
country's big infrastructure projects. The company
set a target to spend at least three-quarters of the
construction costs on materials and labour for the
$1.3 billion project in South Australia and the
Northern Territory ... This was also the first railway
to be built through a region where Aboriginal land
rights have long been part of the legal landscape ...
Negotiations started under the Territory's former
Country Liberal Party government and took 18
months. The construction company worked with the
Aboriginal Areas Protection Authority, a government
body, the land councils and an archaeologist to

identify sacred sites. In some instances, the route was
changed. The Australasia Railway Corporation,
comprising the SA and NT governments, struck a $22
million package with Aboriginal communities
covering access to land and relocation of some
communities. Asia Pacific Transport provided equity
in the project for the indigenous communities: if the
railway makes a profit, some of it will flow back to
them through trust funds administered by the land
councils. Brian O'Gallagher, director of business
development in the chief minister's department, says
"A lot of conservative governments at the time were
anti native title. But the Northern Territory
government took a pragmatic approach. It knew it
had to be done ..."

"Darwin's Evolutionary Theory" 
by Robert Milliken
Australian Financial Review Magazine August 2003.

On Track: Indigenous Rail Links

The Respondent bears the onus of proving one or more
of the three ‘estoppel’ grounds that form its defence.
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When we enquired his advice on how to prepare for
mediation, George Golvan QC didn't disappoint.
As Deputy Chair of the Soccer Australia National
League Disputes and Compensation Tribunal, and
with over 600 commercial, construction and building
mediations on his scoreboard, including Melbourne
Museum Project, Docklands, Victorian Archive
Centre; who better to proffer tips on negotiation
strategy. 

We thank him for the following contribution.

INTRODUCTION

The one consistent aspect which stands out in my
experience as a Mediator, is the desire of most
business disputants to achieve a prompt, economic
and speedy resolution of their disputes, in
preference to a litigated outcome. Lawyers who can
assist their clients to resolve disputes efficiently and
economically, out of court, generally have satisfied
and repeat clients, even if the clients may grumble
after the settlement that they paid too much, or did
not receive enough.

A lengthy and expensive adversarial contest may
be financially beneficial to the lawyer, and provide
an excellent opportunity for the lawyer to display
his or her adversarial skills, but is subject to the risk
that even an apparently successful client will regret
the cost/benefit consequences of the ultimate
solution.

Mediation is often a very effective way to achieve
an efficient and economic settlement of a dispute,
and the role of the legal representative in a
mediation is just as important as the lawyer’s
contribution to a trial. A conscientious lawyer would
never approach a trial without a considerable
amount of effort and preparation. Similarly,
“groundwork” and preparation should be the
hallmarks of successful mediation.

ADVISING THE CLIENT

The idea of mediation is to hopefully achieve a
settlement of the dispute within the confines of the
mediation conference. This means that clients need
to be in a position to rapidly make and evaluate a
range of settlement options. Consequently, the legal
representative should give consideration to, and
advise their clients about most of the following
matters, prior to the mediation conference:
(a) the legal costs which have already been

incurred;
(b) the remaining legal costs which will be

incurred if the dispute is not resolved,
including possible costs of appeal;

(c) the anticipated date and duration of a trial;
(d) the time that will be required for the client and

its witnesses to prepare the dispute for trial;
(e) the availability of witnesses;
(f) the likely risks and the consequences of an

adverse judgement;
(g) the likelihood of recovery against the other

party in the event of a successful judgment;
(h) the time and opportunities which will be lost

whilst attention is devoted to the preparation
of the dispute for trial;

(i) the limited range of Court imposed solutions
which may be available, as opposed to the
possible flexibility and creativity of a
negotiated solution;

(j) the business and other non-legal interests
which may be relevant. For example, the need
to inject urgent liquidity into a business
immediately, rather than waiting for a Court
judgment some time in the future.

Once these factors are taken into consideration,
thought should be given to a negotiating strategy
which involves assessment of:
• a preferred settlement figure;
• a mid-range settlement figure which the client

would be prepared to “live with”;
• a “bottom line” figure which indicates the

client’s minimum settlement position.
This advice has to be given in the context of the

particular needs and aspirations of the client. Some
clients are very risk adverse, and are strongly
motivated towards a commercial settlement. Other
clients may be large, or wealthy, or more willing to
accept the hassles and risks of litigation.

PREPARING A NEGOTIATION STRATEGY

There are obvious difficulties in preparing a certain
negotiation strategy in advance of the mediation
because of the need to remain flexible and creative
in response to the progress of the mediation and the
interventions of the Mediator. However, there are a
number of matters which can usefully be considered
as part of a negotiation plan during the mediation:
(a) Who should attend the mediation? Depending

upon the dispute, of course, it is generally
preferable to confine the number of parties
attending the mediation conference. For
example, the exchange of experts’ reports is
often preferable to the attendance of a large
number of experts, who may be inclined to
divert the discussion into an adversarial
consideration of competing experts’ opinions,
rather than focusing upon the negotiating
interests of the parties.

(b) Who will make the opening remarks at the
mediation? Mediators are frequently keen to
hear from the parties themselves, whilst
sometimes over zealous legal advisers seek 
to over protect their client by limiting their role
at the mediation. It is generally extremely
helpful for the parties themselves to have the
opportunity of explaining their point of view
in a joint session. This enables the discussion 
to go to the root of the problems fairly rapidly,
rather than simply focus on the legal
arguments. Generally, the client should be
encouraged to keep the opening relatively
short and general, setting out his or her
concerns in a nutshell, whilst seeking to
confine any personal or acrimonious
exchanges. Most experienced mediators will
also give the legal representative an
opportunity to add any further comments or
address the legal issues, insofar as they have
not been adequately covered. It is useful for
the legal representative to prepare the client
concerning what matters should be raised in
the opening statement. Sometimes it is helpful
to rehearse the opening statement.

(c) What conscious negotiation strategy should 
be adopted? i.e. how to open the negotiations.
The well accepted alternatives are :

Preparing for a Mediation

GEORGE H GOLVAN QC
Fellow

Vic Member
Arbitrator
Mediator

The one consistent aspect which stands out in my
experience as a Mediator, is the desire of most
business disputants to achieve a prompt, economic
and speedy resolution of their disputes, in
preference to a litigated outcome.

“The WIT mediation had
started that day the same
way as it had the day before.
Hancock spoke briefly in the
main boardroom. He said that
it might be a very long day.
So might Saturday. Especially
if he felt settlement was a
possibility. As the afternoon
wore on, no concrete progress
was made on the settlement
front. None of the insurers
were prepared to increase
their offers just yet. Even so,
although no one spoke of it,
I sensed a feeling among the
defendants that they wanted
the mediation over and done
with, or the case settled soon.
The presence of paraplegics
and quadriplegics and their
families hung in the air like
anger. None of the insurers 
or their lawyers could grab a
coffee, or go downstairs for a
smoke, without bumping into
or having to step around
someone in a wheelchair
whom they were forced to
acknowledge. Embarrassed
nods and tense smiles all over
the place. Hancock saw all of
this too. He had by now read
a couple of statements.
“Tell me, Giles,” he said during
another coffee break in our
room. “What sort of witness
will Bruce Kent make, you
think?”Taffy had started to
respond when Hancock cut
him off. “Just think about it,”
he said. “Don’t tell me yet.
Tell me when you have a
signed statement from him.”
Hell Has Harbour Views
by Richard Beasley
Pan Macmillan 2001
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• high/low soft. What has been described 
as the maximalist or minimalist opening. 

• reasonable/firm. An opening which puts
forward a reasonable position and seeks 
a reasonable response, with less scope for
movement.

• problem-solving. In which the opening
seeks to take into consideration the
particular needs and interest of the parties,
and looks for a joint solution.

(d) Consideration of what kind of concessions 
or movements should be made. Mediation 
is invariably a process which involves a series
of reciprocal negotiations before the parties 
can reach agreement. Consideration should
therefore be given to what kind of concessions
may be available to advance negotiations and
ensure that momentum is maintained during
the negotiations.

(e) What type of negotiating style should be
adopted? Some parties adopt a very aggressive
negotiating style in which negotiating
positions are framed as threats i.e. this is our
once and final offer! Or put forward offers 
with ultimatums i.e. we propose to walk out
by 3.00 pm unless the matter is settled.
Generally an aggressive negotiating style,
where negotiations are coupled with bluff and
threats, is less effective than a cooperative or
facilitative style of negotiations in which the
parties seek to promote understanding of their
respective positions and seek to identify the
respective needs and interests of the parties
which need to be addressed before a settlement
can be reached.

(f) What strategy should be adopted to breach the
final impasse, which almost inevitably occurs
in every difficult mediation? Some methods or
options which can be used to anticipate and
cross the “last gap” are discussed by Professor
John H Wade, School of Law, Bond University,
in his excellent article: The Last Gap in
Negotiations. Why Is It Important? How Can 
It Be Crossed? (1995) 6 Aust DR Journal 92-112.

(g) What information or information aid should be
provided to the Mediator and the other party,
either before or during the mediation? It has
become customary at mediations for the
parties to exchange brief position statements in
writing which set out in summary form their
essential concerns, and bring up to date the
compensation or relief claimed. It is helpful,
even if not specifically directed by the
Mediator, for the parties to exchange, before
the mediation, such position statements, which
will assist the parties and the Mediator to
identify and summarise the issues. It is also
desirable to have some of the important
documents made available at the mediation. 
A useful strategy is to prepare a brief
Mediation Book which incorporates any letters
or documents which a party may seek to refer
to during the mediation conference, to ensure
that the relevant material is before the
mediation.

The key to useful preparation is the promotion 
of understanding. Neither party to a dispute can be
expected to engage in meaningful negotiations
unless they understand what each side is saying 
and can form some reasonable evaluation of the
competing positions and risks. That is why
experienced mediators tend to spend considerable
time on promoting understanding of the parties’
concerns before moving to the negotiation stage.

PARTICIPATION IN THE MEDIATION

At the outset, it would be an extremely rare
occasion for a legal representative to allow a client 
to attend a mediation conference without
representation. Even if the client is articulate and
single minded, there is a definite advantage to
having a legal representative present at the
mediation conference to bounce ideas off and seek
advice from. Clients often want to be reassured that
a negotiating step which they wish to take is an
appropriate one, and there are often questions about
Court procedures and costs (and these days, the
impact of GST) which need to be provided on the
spot. Effective legal representatives also assist the
process by displaying patience and knowledge of
the process. For example, clients are frequently
frustrated by what they perceive as slow and very
gradual movements in negotiations. Sometimes,
clients react over emotionally, even to the extent of
wanting to walk out if the negotiations appear
stalled. The competent legal representative will
explain that these are usual occurrences in mediation
and that it is sometimes necessary for the process 
“to go slow” in order “to go fast”. Legal
representatives also need to be in a position to
intervene when the client loses perspective, and
sometimes want to settle at all costs.

Whether or not a negotiation is successful is
frequently closely related to the negotiating style
and performance of the legal representatives at the
mediation conference. An effective representative
will have a good understanding of the process and
will be able to explain and reinforce to the client
what normally occurs i.e. the problems of delay 
and gradual movement, and crossing the “last gap”.
Effective representatives will assist their clients in
adopting an appropriate negotiation strategy, and
will help their client to identify the negotiation
strategy being adopted by the other party, and to
respond accordingly. Finally, the representative can
provide a creative input by seeking to develop new
and different solutions to deal with disputes and
problems as they arise. On occasions, a commercial
solution which is unavailable in litigation can be 
a creative way to resolve the dispute. For instance, 
a family dispute involving a series of farms, farm
equipment and produce was able to be resolved 
at mediation in a very effective manner by division
and exchange of land, equipment and produce.
Similarly, an acrimonious dispute about an allegedly
defective house was able to be resolved by the
builder agreeing to buy the property, on a negotiated
price.

Finally, a competent representative can make
effective use of the Mediator by strategies, such as
assisting the Mediator to understand the weaknesses
of the other side; information which can be used 
by the Mediator in caucus sessions to encourage 
a softening of position. Also, revealing, on a
confidential basis, a client’s “bottom line”
negotiating position, to assist the Mediator to
realistically appreciate what compromises need 
to be made to achieve a settlement of the dispute.

George H Golvan QC

The key to useful preparation is the promotion of
understanding. Neither party to a dispute can be
expected to engage in meaningful negotiations
unless they understand what each side is saying
and can form some reasonable evaluation of the
competing positions and risks.
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Last year a group comprised of IAMA Members
interested in dispute resolution in agriculture was
formed. SA Member and horticultural consultant,
Charles Drew, in conjunction with the CEO, has been
co-ordinating activity. We thank Charles for
providing the following report. 

INTRODUCTION

The widespread drought has caused substantial
financial stress for farmers and some will decide or
have the decision made for them to sell out. However,
as in most previous droughts or substantial
downturns, most sales are likely to occur after the
drought breaks and situations closer to normal prevail.

A recent episode of the Law Report on the ABC
highlighted two issues regarding forced sales of rural
land. These issues were:

• the duties of the mortgagee in possession
regarding the conduct of the sale; and 

• what legal protection exists for the interests 
of the mortgagor in situations where the
mortgagee is considering the option of foreclosure.

DUTIES OF MORTGAGEE IN A FORCED SALE

It is unusual that a mortgagee or forced sale results
in the best possible price being obtained for the
property. However, that does not excuse a failure by
the mortgagee to advertise the characteristics of the
property correctly, or the timing of a forced sale that
results in a growing crop not being harvested and left
to waste.

The program cited as an example, a recent New
South Wales District Court case where Judge Balla
found that the bank breached its duty as defined in
case law, “not to wilfully or recklessly sacrifice the
interests of the mortgagor”. In this case, the bank
legitimately took possession of the property, planning
to sell it to recover their debts. The first issue was that
the bank advertised the 12.9 hectare property as being
9.3 acres (3.8 hectares), clearly a substantial mistake
and likely to attract different types of buyers. When
the mistake was pointed out to the bank, they refused
to correct it. A second issue was that the property was
sold as one lot, whereas had it been sold as two lots ,
the total proceeds would have been substantially
increased, in this case resulting in the mortgagor
receiving some proceeds, rather than none. Thirdly,

Judge Balla found that the mortgagor’s extensive
worm farm (claimed to have been valued at $200,000)
was not part of the mortgaged farm property and
should have been returned to him. The value of the
worm farm was almost totally lost as the purchaser
used the worm farm as compost. 

The District Court has made a finding on liability,
but is still to make a decision on the award of
damages where the third issue is relevant.

The ABC program suggested that the duty required
of the mortgagee as described above was not a very
high standard of care and in reality was a negative
duty, a duty not to act in bad faith. However, the
second issue described above relates to a duty which
is more of the nature of a positive duty, and is a higher
test still to be ventilated in a higher court. Legislative
and other changes in several states are moving
towards lifting the standard of care required of a
mortgagee in possession to that required under
Commonwealth Corporations Law where it is
required to take all reasonable care to sell a property 
at its market value.

This discussion suggests that, even in a mortgagee
sale, it may benefit the mortgagor to monitor the sale
activities and, if the opportunity exists to increase the
sale price substantially with a proportionately small
up front expense, to put the proposal to mortgagee.

PROTECTION FOR THE INTERESTS OF THE

MORTGAGOR

The problem of not receiving the price the business
would attract if sold as a going concern rather than 
as a forced sale appears to occur mainly with farmers
and small business people. The problem may be more
frequent now because almost all specialist (often
government owned) agricultural banks have
disappeared.

Possible protection mechanisms include increasing
the jurisdiction of the banking Ombudsman to
substantially more than the present $150,000 so that
the farmer or small business person has access to
customised affordable legal services. Another option
may be to extend the NSW Farm Debt Mediation
Legislation to fund a service built around that
legislation that could provide analysis and advice and
push for further reforms.

The Farm Debt Mediation Act 1994 (NSW) requires 
a bank, prior to foreclosing on a farm, to issue a notice
and give the farmer an opportunity to attend
mediation rather than go to court and perhaps lose
their property. About 60% of such disputes in NSW
are now resolved through a mediated agreement. The
role of the Mediator under the Act is to find if there is
an alternative solution if the farmer can show that the
farm is viable in the long term if they can get through
a short term (usually cash flow) crisis.

Accreditation to mediate under the NSW Farm Debt
required at least some professional mediation
accreditation (eg IAMA, LEADR) plus evidence of an
understanding of farm financial matters (eg
accountant or accredited agricultural consultant). At
the time of the 2000 review of the Act, there were 58
accredited mediators, 23 of whom were based outside
Sydney. No other states have legislative requirements
for farm debt mediation, but informal schemes exist in
Queensland, South Australia and Western Australia. For
further information, please contact the CEO or myself
on (08) 8373 2488 and charles.drew@srhs.com.au.

Charles M Drew

A Note on Farm Foreclosures

CHARLES M DREW
SA Member

Arbitrator
Mediator
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“Scarecrow on a wooden
cross, blackbird in the barn.
Four hundred empty acres,
that used to be my farm.
I grew up like my daddy did,
my grandpa cleared this land.
When I was five I walked the
fence while grandpa held my
hand ...
This land fed a nation,
this land made me proud,
And Son I'm just sorry there's
no legacy for you now ...
The crops we grew last
summer weren't enough to
pay the loans.
Couldn't buy the seed to
plant this spring and the
Farmers Bank foreclosed.
Called my old friend
Schepman up to auction off
the land,
He said, John it's just my job
and I hope you understand.
Hey, calling it your job ol' hoss
sure don't make it right.
But if you want me to,
I'll say a prayer for your soul
tonight ..."

Rain On The Scarecrow
by John Mellencamp
@ 1985

The Farm Debt Mediation Act 1994 (NSW)
requires a bank, prior to foreclosing on a farm, to
issue a notice and give the farmer an opportunity
to attend mediation rather than go to court and
perhaps lose their property.About 60% of such
disputes in NSW are now resolved through a
mediated agreement.
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The Arbitrator & Mediator : Editor’s Commentary

RUSSELL THIRGOOD
Editor

Sport is very much a part of the social and
cultural fabric of Australian life, and I am
constantly looking for excuses to explain why 
I enjoy watching it so much. 

I hope (and suspect) that by the time this
August edition of The Arbitrator & Mediator is
published my beloved Brisbane Lions will be back
on top of the ladder and well on the way to a
third straight premiership! What can I say? 
As Brian Collis QC, Chairman of the AFL Tribunal
stated in the National Newsletter (March 2003),
“AFL incites passion and loyalty akin to tribalism
in the supporters …”.

I am, therefore, very pleased that this edition’s
lead feature is on sports arbitration. Written by
former Federal Attorney General, Robert Ellicott
QC, it provides readers with an insight into the
evolution of "the law of sport" and the practice of
sports arbitrations. I'm sure that our readers will
be very interested in this relatively new frontier
for ADR and will note the developments that
have taken place since we published Damian
Sturzaker's article, "On track for the year 2000:
Sydney and the Court of Arbitration for Sport"
(The Arbitrator & Mediator Volume 18 Number 2
1999). Mr Ellicott concludes that he hopes that
this field will be viewed (particularly by lawyers)
as one in which a meaningful contribution can 
be made to the worthy aspiration of "excellence 
in sport" rather than as a source of large fees. 

We are fortunate to publish a number of high
quality articles. Robert Hunt, our Immediate Past
President, provides arbitrators with a
comprehensive analysis of the principles and law
relating to conducting a view. Malcolm and Hilde
Lovegrove guide our mediator colleagues on the
art of holding pre-mediation caucuses and
performing a written risk analysis. Michael
Rochester contributes a detailed review of
managing time related claims with a focus on 
the Delay and Disruption Protocol, which was
recently published by the Society of Construction
Law. The results of a survey into private ADR 
in Australian workplaces along with a number 
of case studies are reported in Bernadine Van
Gramberg's paper. For those of you who have
practised in expert determination you are no
doubt following the fortunes of the Age Old
Builder's decision, which was initially handed
down, by the Victorian Civil and Administrative
Tribunal. The Institute’s Expert Determination
Rules have been a focal point of this dispute.

David Levin QC provides a critique of this
decision and examines whether we have seen the
end of expert determination. Given the
controversy surrounding this subject, readers
have also been provided with an additional case
note. At the time of publication we do not know
the result of the appeal, which was taken to the
Victorian Supreme Court. That, no doubt, will
form the subject of future contributions to the
journal. That decision is eagerly awaited. 

Other case notes are provided by Rachelle
Wellard, Robert Hunt and David Talintyre, while
our CEO, Peter Condliffe, reviews the latest
edition of Hilary Astor's and Christine Chinkin's
text, Dispute Resolution in Australia.

I hope that you enjoy The Arbitrator & Mediator
Volume 22 Number 2 August 2003, our winter
edition. There are some advantages to cold
weather and sodden Saturdays. Go the Lions!

Look who's reading:
“This month we present the second part of George

Strohfeldt’s two-part article titled “Managing Disputes
with Contractors and Maintaining Performance.”
George’s article was originally published in its
entirety in the Institute’s journal, The Arbitrator &
Mediator.

He can be contacted at cci@gil.com.au.
Joe Grynbaum, PE “Grynbaum’s DISPUTE

PREVENTION UPDATE” Issue No. 44, June 15, 2003
Grynbaum's Dispute Prevention Update is

published by MRI, LLC, 28 Banbury Lane, W.
Hartford, CT 06107, USA
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Contributions are welcome, and should be sent to:
Russell Thirgood 
Editor
The Arbitrator & Mediator
National Office, Level 1, 450 Little Bourke Street,
Melbourne, 3000 (hard copy) 
and national@iama.org.au (soft
copy).

Deadline for
Submissions 

All submissions for
the December 2003
edition must be with
the Editor by 
30 September 2003.

As a guide, please visit
Publications at
www.iama.org.au and
click onto Notes For
Contributors.
*“Agora” is the password to
access The Journal and
Practice Notes.

The Institute publishes a refereed journal three times a year, which is distributed 
to all Members. It contains articles of interest, recent developments in arbitration,
mediation and related topics by national and international contributors. The Editor,
Russell Thirgood, provides the following preview of the August 2003 edition. 

I am, therefore, very pleased that this edition’s lead
feature is on sports arbitration.Written by former
Federal Attorney General, Robert Ellicott QC, it provides
readers with an insight into the evolution of "the law of
sport" and the practice of sports arbitrations.
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Off The Press – Without Fear or Favor

GIANNA TOTARO

Italian journalist and author, Oriana Fallaci expressed once that she didn’t believe in objectivity. Objectivity
was hypocrisy; a presumption, since it starts from the supposition that the person who is providing a piece
of news or a profile had discovered Truth with a capital T. As any one of her interview subjects could attest
(Kissinger, Arafat, Mailer et al), Fallaci has the formidable reputation and unique ability to make the most
reticent talk and the most verbose tell the truth. In this issue's “Bench Press”, we publish a report from
Paola Totaro, State Political Editor of The Sydney Morning Herald on the NSW Supreme Court’s recent
appointment of former NSW Attorney General, Jeff Shaw. His Honour has kindly consented to having us
reprint the article, “Dispute resolution, without the judiciary”. In other dispatches, the Institute’s
Symposium was noted by the inimitable Lawrence Money in The Sunday Age’s award-winning column, SPY, 
a popular read with the Melbourne judiciary. We also like to thank Susan Skelly, Associate Editor of the
Good Weekend magazine (The Sydney Morning Herald and The Age) for profiling Russell Thirgood, our journal
editor. The Institute is fortunate to be represented by a diverse range of professionals. When he is not 
re-constructing copy for The Arbitrator & Mediator, Russell, a construction lawyer with Brisbane law firm,
McCullough Robertson, is President of Amnesty International Australia, and an incurable Brisbane Lions
supporter. Just as well; we are delighted to report the March issue of the National Newsletter will soon be
posted to the official website of the Australian Football League, afl.com.au, thanks to contributor, and 
AFL Tribunal Chairman, Brian Collis QC. Up there, IAMA!

We gratefully acknowledge the permission from
Lawrence Money and The Sunday Age to reprint the
following.

SPY
Lawrence Money – The Sunday Age, 25 May 2003

Winding up today at Le Meridien, it is hoped in a
harmonious hum of concurrence, is the annual
huddle of the Institute of Arbitrators and Mediators
Australia, the guys you go to when you want to
avoid paying through the neck in court. And who are
they, these alternative dispute-busters? "Most of them
are lawyers," Spy was told. 

We gratefully acknowledge the permission from
Susan Skelly, Associate Editor of The Good Weekend
magazine (The Sydney Morning Herald and The Age) 
to reprint the following article.

The Getting of Wisdom – Good Weekend, 5 July
2003

Russell Thirgood, President of Amnesty International
Australia

What I now know about ….
Humanity. The horrors of the 20th century, including
genocides and other horrific abuses of human rights,
demonstrated that our humanity is fragile. Our future
depends upon not forgetting the past.
Happiness. Having a weekend off to spend with
family and friends, a golf course, good food and wine
– watching the Brisbane Lions win a third consecutive
premiership.
Politics. Life is about politics. That’s not a bad thing.
What’s important is that good people with integrity
make sure that they are engaged in the struggle. It is
when decent people are quiet or lack the courage to
speak that terrible injustices are perpetrated.
My body. Still holding up. I live in the fading hope
that I may yet get the call up to the Australian cricket
team. And while the Australian cricket captain is
older than me, I refuse to give up.
Jails. There are too many people in jails who should
not be in them. In the Phillipines, children as young
as five are incarcerated with adults and subjected to
extreme cruelty.
Charity. Australians are fair and generous people.
What makes our society so great is that spirit which
enables charities to do their work for those who need
a helping hand.

People. Human beings are inherently good. Each of
us has been given “100 credit points of talent” and 
it is incumbent upon us to discover and fulfil those
gifts.
Hero. Steve Waugh, for his courage. We named one
of our puppies after him, even though she’s a girl.
She was born the moment Waugh hit that great
century at the SCG.
Family. The greatest experience that I have had was
taking my grandmother back to her home country,
the Ukraine. She was separated from her family at 
16 and taken to a concentration camp for five years.
After 60 years apart from her family, we managed 
to reunite her with a younger sister.
Fear. My greatest fear is failing the test. I was
shocked that educated Germans participated in the
Holocaust. I have asked myself what I would have
done.
Inspiration. Many people have inspired me,
particularly those involved in the struggle for human
rights. I try to live my life by an old school motto:
“Viriliter Age” – Act Courageously.

We gratefully acknowledge the permission from
Garry Linnell, Editor-In-Chief of The Bulletin
magazine to reprint the following.

Maxine McKew interviews with Mara Moustafine,
author and National Director of Amnesty
International Australia – The Bulletin Magazine, 10
July 2003
She has joined the organisation at a time of
fundamental change. "In Australia we've got a very
dynamic board representing people from different
professions with an agenda to bring an awareness
about human rights into the mainstream. It's not just
lawyers bleating on about conventions but trying to
get the message through to everyone. That's the
challenge." 
Amnesty Australia president Russell Thirgood was
doing just that last week in Sydney. He led a group
of Asia-Pacific Amnesty leaders in a protest outside
Prime Minister John Howard's Sydney residence at
Kirribilli House against the Australian government's
detention of refugee children on Nauru. The 112
children held there are not covered by the recent
Family Court decision that found the detention of
asylum-seeker children in Australia was probably
unlawful.

".... The Newspaper Guild was
steadily putting out bulletins
to the Post unit. One that first
week said that many of its
members were not going to
work because they couldn't
cross the pressmen's picket
line. Also on October 7,
we held our first bargaining
session with the pressmen,
under the auspices of the
Federal Mediation and
Conciliation Service. It was 
an all-day session that Mark
characterized as "helpful and
constructive". ...."On New
Year's Eve, to my great
distress and anger, the Star
ran an open letter from a
group called the "executive
committee"of the Committee
for a Fair Settlement.The
letter urged round-the-clock
bargaining to be mediated by
the Federal Mediation Service,
and if that failed, binding
arbitration ...

"...The picket line at the Post
wasn't called off until May
1977.They had picketed the
opening of the movie, All the
President's Men ... It was
difficult to find myself being
viewed as anti-labor, and it
was strange for me to find in
my camp many people who
normally would have been on
the directly opposite side of
the mat - the reverse as well,
with many of my friends
taking a position contrary to
mine.This strange switch was
reflected in various situations
throughout those long months
of the strike. For example, Pat
Buchanan - never one to
support The Washington Post
- wrote at the time that
although the company was a
media cartel which ought to
be broken up, and although
the paper's "editorial policies
have encouraged the shift of
econonomic power toward Big
Labor, its fight with Local 6 is
a fight it has to win". He
managed to add about the
company: "It probably
deserves what it gets" ...

Personal History by the
late (and great)
Katherine Graham,
former proprietor of 
The Washington Post 
Published by Alfred A Knopf
New York 1997
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We gratefully acknowledge the permission from
Justice Jeff Shaw and The Australian Financial
Review to reprint the following article.

Dispute resolution, minus the judiciary

Jeff Shaw – The Australian Financial Review, 
23 May 2003

Alternative dispute resolution, particularly in
the form of mediation, is a growth industry in
Australia.

While personal injury litigation is on the decline,
other areas of law - unfair contracts,
administrative law, intellectual property and the
like - are growing exponentially. ADR falls into
that latter category.

ADR is a non-judicial process involving an
impartial third party which is designed to help
disputants to resolve the issues between
themselves. Its aim is be quicker and cheaper than
conventional litigation. It is informal, private,
non-binding and relies largely on the skills of the
mediator.

As a former chief justice of NSW, Laurence
Street, has said, the central task of the mediator 
is to make a "dispassionate, objective appraisal 
of the total situation" and to help the parties
negotiate a settlement on the basis of a without-
prejudice discussion.

Street has argued for a three-stage process of
mediation: first, the opening up of channels of
communication between the parties; second,
developing bridges of understanding and third,
the emergence of a negotiated resolution. 

One controversy is if ADR should be court-
attached or autonomous.

In NSW we have tended to opt for the latter,
although in industrial disputes conciliation has
long been part of the tribunal's role.

A long-time member of the commercial division
of the NSW Fair Trading Tribunal, Geraldine
Hoeben, asserts that ADR makes justice a basic
entitlement, not a privilege of the few who can
afford it.

At the upper end of the market in Sydney are
some well-known luminaries - Street, former
judges Trevor Morling and Andrew Rogers, and
former NSW attorney-general John Hannaford.

There are many others competing for this
business, which is increasingly attractive to
parties facing long and expensive commercial
court battles.

The mediation business has been given a kick
along by some recent developments in England.
In February 2002 the English Court of Appeal
decided a case known as Dunnett.

This was an action against the railway
authorities for negligence in which the owner 
of three horses complained that the animals had
been killed by an express train on the Swansea

line to London. The plaintiff failed, but the
question arose as to whether she should pay the
defendant's costs.

Railtrack had flatly turned down a proposal that
ADR should be used. Its reasoning was that ADR
would necessarily involve the payment of money,
which it refused to do.

Lord Justice Brooke said that this appeared to be
a misunderstanding of the purpose of ADR.
"Skilled mediators are now able to achieve results
satisfactory to both parties in many cases which
are quite beyond the power of lawyers and courts
to achieve," he said. 

He added that where lawyers turned down the
chance of ADR "they may have to face
uncomfortable cost consequences", and so no
order as to costs was made.

In the Cable Wireless case in October last year, 
a case concerning the interpretation of a contract,
Justice Colman of the English High Court
adjourned proceedings until the parties had gone
through ADR.

More recently, in a case known as Leicester
Circuits Ltd and decided in March, the English
Court of Appeal was considering some problems
encountered by the manufacturer of printed
circuit boards.

Some ink used to prepare the boards proved
unsatisfactory and caused blistering, making the
boards unfit for use.

The question was if the manufacturer of the ink
was liable for damages. The manufacturer
successfully appealed against the verdict which
the plaintiff had obtained.

On the face of it, the manufacturer was entitled
to its costs. However, in January 2002 the
plaintiffs had suggested mediation.

The ink manufacturers had agreed but then
withdrew, apparently at the insistence of its
insurers.

Lord Justice Judge was scathing. "The whole
point of having mediation, and once you have
agreed to it, proceeding with it, is that the most
difficult of problems can sometimes, indeed often
are, resolved," he said.

He went on to say that he took the view that
"having regard to mediation, it hardly lies in the
mouths of those who agree to it to assert that
there was no realistic prospect of success".

In circumstances where there was an
unexplained withdrawal from agreed mediation,
the court made no order for costs after the point
where mediation had collapsed.

In NSW, by amending legislation in 2000, the
Supreme Court was given the power to refer any
proceedings for mediation "either with or without
the consent of the parties to the proceedings
concerned". This was novel, and caused some
controversy.

The president of the Bar Association criticised it.
But having regard to the boost given to the
concept of mediation by the English cases, this
legislative power, which is expected to be used
only in relatively rare circumstances, is perhaps
more defensible. 

Jeff Shaw is a judge of the Supreme Court of NSW.
Before his appointment he was a member of the NSW
Bar Association's mediation committee.

Bench Press: Justice Jeff Shaw

One controversy is if ADR should be court-attached
or autonomous. In NSW we have tended to opt for
the latter, although in industrial disputes conciliation
has long been part of the tribunal's role.
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We gratefully acknowledge the permission from Paola Totaro, State Political Editor and The Sydney Morning
Herald to reprint the following article. We also gratefully acknowledge the permission from The Sydney Morning
Herald photographer Peter Rae to reprint this photograph.

The state's newest Supreme Court judge, and
former Labor attorney-general, Jeff Shaw, has issued
a warning to his former political colleagues: do not
allow the vagaries of politics to undermine the
independence of the judiciary. 

In a short but pointed speech at his swearing-in
ceremony in the Banco Court in Sydney yesterday,
Justice Shaw also quoted the American writer
Alexander Hamilton, who described the judicial
sphere of government as the "least dangerous
branch" . 

"Although some of my former colleagues in the
legislature might disagree, I accept the view of
Alexander Hamilton, whose 1787 commentary on the
Constitution of the United States referred to the
judicial sphere of government as the least dangerous
branch," he said. 

"It is a check and balance against possible excesses
of the executive and legislature." 

Surrounded by friends, family, former political staff
and legal and political figures including the Chief
Justice of the Supreme Court, Jim Spiegelman,
Gough Whitlam, Neville Wran and several current
and former Carr Government ministers, Justice Shaw
said his dual careers had provided invaluable
insights.

Jeff Shaw, centre, is sworn in yesterday as a Supreme Court judge ... "the independence of the courts and its judicial officers is
utterly central to a free society". Photo: Peter Rae
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He said working first as a barrister and then as a
member of parliament and a minister had given him
a clear sense of the "difficulties and pressures" faced
by the court system and the government. 

However, he advised there be "caution and proper
consideration" before legislators circumscribed the
powers of the courts in individual cases.

"I understand the vicissitudes of politics," he said.
"However, nothing has diminished my profound
belief that the independence of the courts and its
judicial officers is utterly central to a free society." 

He said that while the doctrine of the separation 
of powers might not apply in the strictest sense to 
a state parliament, judicial independence was also
central to "our liberal democracy". 

"This requires the fearless adjudication of matters
whatever might be the criticisms that come from
individuals, the media or even the executive
government in relation to such decisions. 

"It is important that there be understanding,
knowledge and respect in the relationship between
the executive government, the legislature and the
courts."

Justice Shaw said that "a culture of civility"
between those who made the laws - politicians - and
those who enforced them - judges - was also
imperative.

Judges, he said, afforded appropriate respect to the
intention of legislation when applying legal
provisions to particular cases before them. "Likewise,
it is vital that legislators understand and respect the
decisions of courts in individual cases, where the
legislation is valid." 

Swat at politics from new judge who's seen both sides
Paola Totaro, State Political Editor – The Sydney Morning Herald, 5 February 2003 

4 - 5 September 2003
Sheraton on the Park, Sydney
ADR - A Better Way To Do Business [NADRAC]
Ph: (02) 9234 3888
7 - 10 October 2003 
Monash Campus Prato, Tuscany, Italy
Avoiding Disaster: Engineering, Technology and
The Law
Fax: (03) 9421 1682

19 - 22 November 2003 
Grand Copthorne Waterfront Hotel, Singapore
Asia Pacific Mediation Forum: Developing
A Mediation Culture.
Website: sisv.org.sg/apmf.html

Diary Note

"I understand the vicissitudes of politics," he said.
"However, nothing has diminished my profound belief
that the independence of the courts and its judicial
officers is utterly central to a free society." 
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Letter to the Editor
Fred McCardell from Western Australia has written expressing his views about Practice Note 3C
(The Preliminary Conference), which was introduced in September 2001 in place of the earlier
version of the Practice Note (issue 3B, November 1991), following the commencement of the
Institute's Rules for the Conduct of Commercial Arbitration (including the Expedited Commercial
Arbitration Rules) in August 1999. We invited Robert Hunt and Janet Grey to respond to the letter.

PRACTICE NOTE 3C

The opening of this practice note quotes the words 
of the Honorable Justice Michael Kirby as follows:

“Mediation and arbitration are not just court
proceedings conducted in a different place. They require
distinct skills, novel approaches, different techniques
and a new psychology.”

Unhappily, this 40-page practice note contradicts
Justice Kirby’s recommendations. There follow page
after page of highly detailed, legalistic procedures for 
a ‘Preliminary Conference’.

The original Practice Note 3 was written by John
Morrisey, a long-standing member of the Federal
Council of what was then the Institute of Arbitrators
Australia, of which I was also a member for eight years.

It was he who introduced the idea that persons should
not accept nomination as arbitrators until they had gone
through the complicated procedure outlined in the
quote.

To begin with, a ‘nominee arbitrator’ has no authority
to call such a meeting, as I remember telling John
Morrisey at the time. Section 14 of the Uniform
Commercial Arbitration Acts gives the arbitrator the
authority to conduct proceedings ‘as he thinks fit’, but
this applies to no-one else.

The procedures recommended by Morrisey and since
then gradually elaborated until this latest edition of
Practice Note 3C are in many respects back to front. The
procedures recommended by the Chartered Institute of
Arbitrators (UK), the mother of all such institutes, have
served us well since the inception of that institute many
years ago, but they have no such recommendation.

The initial move for a person nominated or requested
to become an arbitrator is to ensure that he can accept
the appointment. First of all he should get the exact
names of the parties, a copy of the notice of dispute, the
particular clause of their contract or other arbitration
agreement, an outline of the dispute, an approximate
value of the claims, and any other items which might
affect his capacity to arbitrate. He should also inform the
parties of his intended fees and charges. He should then
be in a position to accept the nomination and to enter
the reference.

The arbitrator then, and only then, has the authority 
to call a preliminary meeting. (By the way, a conference
or meeting is ‘called’, not ‘appointed’. Also, the term
‘conference’ is a pompous expression for what should 
be a meeting of no more than about six people.)

The agenda for a preliminary meeting in a
straightforward reference would cover matters such as
the following:

decisions on Sections 20, 22, and 40 of the Commercial
Arbitration Act;
the security for costs;
the timetable for statements of claim and defence,
and any other procedural items.
There is another disturbing possibility which could

result from an abortive ‘preliminary conference’. Take
the following scenario under Practice Note 3C:

There arises a dispute between two large mining
companies in the north-west. A contract clause refers
such disputes to arbitration. The ‘nominee arbitrator’
calls a ‘preliminary conference’. Two directors of each
company make a special trip to Perth, and with their
Perth-based lawyers, attend the ‘preliminary conference’.
After going through the clauses of Practice Note 3C, the
‘nominee arbitrator’ decides that he has not quite the
expertise to conduct the reference. The parties then
return and the whole process is repeated with another
nominee. The parties lodge claims against the nominee
for their wasted travel, accommodation and legal costs
amounting to thousands of dollars. The ‘nominee
arbitrator’ has no defence against a negligence claim
because he had no authority under the Commercial

Arbitration Act to call the meeting and so cannot

invoke Section 51, which indemnifies a real arbitrator
against claims of negligence.

Frederick McCardell

RESPONSE FROM ROBERT HUNT AND JANET GREY

We drafted Practice Note 3C originally, before it was
reviewed and recommended by the Institute's Practice
Notes Rules & By-laws Committee, and then ultimately
approved by the Council in 2001.

The criticism by Fred McCardell that the Practice Note
contradicts what was said by Justice Kirby is completely
unjustified, as is the criticism that it contains 'page after
page of highly detailed, legalistic procedures'. 

We invite you to read the Practice Note, to see this 
for yourself. The document is written in plain English. 
It contains some reference to 'the law', in referring 
to a small number of cases on natural justice which
arbitrators and others will hopefully find useful. 

An arbitrator must be acutely conscious of 'the law'.
The unanimous decision of the Full Court of the
Supreme Court of Western Australia in Oldfield Knott
Architects Pty Ltd v Ortiz Investments Pty Ltd [2000]
WASCA 255, in which Mr McCardell was the arbitrator,
provides a salutary reminder of the need for arbitrators
to ensure that proceedings are conducted fairly and
according to law (see the article on the case by Laurie
James in The Arbitrator & Mediator, Volume 22 No 1,
April 2003). 

Both the PNRBL Committee and the Council were
mostly non-lawyers, and they had no difficulty with 
the Practice Note. It has been used in the University
arbitration course in 2001, 2002 and 2003, and the
students have experienced no difficulty. There has been
no criticism from the many other arbitrators who have
used the new Practice Note since 2001. 

Most of Mr McCardell's letter concerns the position 
of the nominee arbitrator. The procedure in the Practice
Note is clearly not as 'complicated' as Mr McCardell
asserts. He also ignores the fact that standard form
construction contracts in Australia and the Institute's
Rules for the Conduct of Commercial Arbitration
(including the Expedited Arbitration Rules) provide for
'nomination' of the arbitrator, and not appointment of
the arbitrator as occurs in Great Britain. It should be
noted that there was an extensive period of consultation
with experienced arbitrators (including Mr McCardell),
as well as with present and former judges and
experienced lawyers, before the Institute's Rules were
adopted by Council in August 1999. 
In relation to the 'scenario' of an abortive preliminary
conference postulated by Mr McCardell, our comments
are as follows:
• the 'scenario' is artificial, and bears no resemblance

to what you would reasonably expect to occur in
practice;

• in our experience, what usually happens is that the
nominee would offer to conduct the preliminary
conference by teleconference or video conference 
if one or more of the parties (or their nominated
representatives) would have to travel any significant
distance to attend a preliminary conference face to
face - after all, we are in the 21st century;

• the nominee would normally call for / receive
sufficient material from the parties (or the
nominating body) well before the preliminary
conference to indicate whether or not he or she had
the requisite expertise to conduct the arbitration;

• there is no compulsion on anyone to 'make a special
trip to Perth' to attend the Preliminary Conference -
the directors could give their instructions by
telephone;

• it is difficult to see a claim in negligence having any
reasonable prospects of succeeding - what has the
nominee done negligently?

Robert Hunt & Janet Grey
18
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I was involved as a Training Officer in the Christian
Industrial Training Centre in Nairobi. 
The Centre was a cross between a TAFE College and
a Secondary School, and its task was to train African
teenagers in various building trade skills. The
students learnt a variety of trade skills in workshops,
and studied academic subjects in the school
classrooms. As part of their training, we took them 
to Country areas of Kenya to assist locals in building
projects.

The national motto of Kenya is the Swahili word
“Harambee”, which means – “let’s all work
together”. One of the policies of the Kenya
Government was to allow local communities to build
“Harambee” schools, clinics, hospitals etc, where the
government had no money to provide the facilities.
People in a village with, say, 1,000 people, plus
another 5,000 in the surrounding district, would
approach the government and request approval 
to build a Harambee School. Once the locals had
raised a deposit, which would be lodged with the
government as security for teachers’ salaries, they
could build the school. 

The local people would all work together. 
Each person volunteered, or was allocated, a task.
One person might have to make 300 bricks to a
prescribed size, bring the sun-dried bricks to the
village, and present them to the local expert who
would build a kiln with all the bricks, and burn them
for three or four days in a kiln which he had built for
the purpose. Others would bring money, or a couple
of pigs, or half a dozen chickens, for sale in the
market. The money would go towards the building
of the school.

When the school building structure was complete,
we would bring our students to the village, and we
would pitch the roof and nail on the roof iron.

I am not sure that it all complied with strict
building regulations, but the school building would
then be handed over to the village chief, and the
students would come to school from the district. 
Our students would have learnt new skills, and
assisted the community in a poor village to provide
education for their children.

Name:
Don Dalby

Position:
Arbitrator, Mediator, Seminar Leader, Consultant,
Building Expert.

The most important thing(s) you pack:
Passport, airline ticket, credit cards, toilet pack.

Favourite airline: 
Singapore Airlines.

The person you would like to sit next to on the
plane:
Someone who would be willing to engage in a
constructive debate about any topic, where both 
of us could put forward differing viewpoints, with
humour included, and without any sense of
competition or threat between us.

Favourite boat trip:
Sailing from Perth to Adelaide in "The Manoora",
which took four days, and where there was a
vigorous social life every day and night.

Favourite rail journey: 
Travelling from Mombasa to Nairobi, in Kenya. 
The train left Mombasa at 7.00pm, and was intended
to be a 12-hour trip. The train travels on a single
track, with occasional "loops" along the way, which
allow trains coming in the opposite direction to pass.
When I woke up the next morning, we were
stationery and we had travelled only one quarter the
distance. After many breakdown experiences,
including other train breakdowns between the loops,
we arrived in Nairobi that evening, after an
interesting day of meeting new people.

Most frequented destination (business):
Singapore, where I have a number of friends and
business colleagues. I continue to keep in touch with
former students from the university where I was
their lecturer.

The most exotic destination (business): 
Hong Kong, where there are constant surprises
arising from the English and Chinese histories that
have mixed together.

Favourite drinks: 
Orange juice, and Shiraz wine (not at the same time).

Favourite eatery: 
Hilton Hotel, Singapore.

Favourite hotel: 
JW Marriott, Kuala Lumpur - large, spacious rooms,
1920s architecture.

Preferred weather: 
An autumn day in Adelaide. Clear sky, sun shining,
breeze blowing, 25 degrees C.

The most intriguing person you have met on your
travels: 
Ms Wong, who heads the Singapore Polytechnic
(School of Building). She can discuss most issues
with great depth of thought, and has an immense
grasp of cross cultural issues affecting her society
and the Polytechnic.

The things you miss most: 
Strolls along the beach, or through the countryside,
with my wife.

Finally, best travel tips: 
Be extra careful with hygiene, and always plan to be
early for appointments, airline flights etc, and take
extra cash.

The Departure Lounge: Don Dalby

DON DALBY
SA Member

Arbitrator
Mediator

Many of our Members engaged in dispute resolution activities spend a lot of their time
travelling. In some cases, they have been travelling for many years and to places of
interest. Don Dalby spent four years of his life in Kenya, East Africa, during the early
1970s, with his wife and family. Here, he tells us of one aspect of his adventures.

Circling the globe on business
is not all glitz and glamour,
but rather than sitting wedged
between a snoring stranger
and a clanking kitchen at the
back of a long-haul flight,
business travellers while away
the hours in comparative
luxury. Here are some tips on
how to make the experience
more bearable:

Top 10 Tips for
Business  Travel lers

1. Check the expiry date of
your passport before you
leave home. Most
countries require at least
six months' validity.

2. Have your preferred
seating allocation
(window or aisle) stored
in your frequent flyer
profile.

3. Carry only one piece of
hand luggage.

4. Request an exit or
bulkhead row if available
for extra legroom.

5. Enjoy drinks in
moderation. Jetlag and
a hangover don't mix.

6. Use earplugs or noise-
cancelling headphones if
available.

7. In hotels, check the cost
of phone calls. Even
short long-distance chats
can rack up a huge bill.

8. Use the concierge. Their
local knowledge can
save you time and
money.

9. When packing,
remember less is more.

10. On your return, calculate
expenses and submit
receipts promptly. It's
hard to remember what
was spent where six
months later.

“Tour of Duty”
by Ian Grayson
The Weekend Australian
Magazine
26-27 July 2003
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Around the Chapters
NEW SOUTH WALES

This is my last report as Chapter Chair in New
South Wales. Peter Callaghan SC has taken over the
jerky reins but with the able assistance of the large
Chapter Committee having Graeme Robinson as
Deputy Chairman, David McGrane as Treasurer and
Margaret MacKay keeping them all in check things
should proceed as normal!

The NSW Chapter of the Institute has benefited
greatly in the past year from the contributions 
of its Members to our activities. The efforts of those
involved in developing the Adjudication
Accreditation Program under the Security of
Payment legislation both initially and under the 
new Amended Act is a particular example.

It was a great pleasure to witness the extent of
involvement of NSW Members in the Symposiums 
in Queensland last year and recently in Melbourne
during May.

The efforts of Tim Sullivan, Graeme Robinson,
Michael Whelan, David Campbell-Williams, Nick
Crennan, Philip Dawson and Jane Button in
developing and conducting the Adjudication
Accreditation Course have been extraordinary. The
high regard in which the NSW Chapter presently
stands in this area is due largely to their efforts. As
the procedure develops it will be of great benefit to
the membership generally. Graeme and Michael have
also provided professional liaison with DPWS
representing the Chapter as a Nominating Authority.

The National Arbitration Course conducted at UTS
benefited significantly from the contribution of Tony
Phillips who liaised closely with Louise Greentree in
the management of the course. Geoff Lumsdaine
AM, Martyn Chapman AM, Barry O’Mara OAM,
Janet Grey, Alex Ostermeyer, Peter Callaghan SC,
John Muirhead, Sam Wilson, George Zakos, Barry
Tozer, Graham Peck and Robert Hunt also assisted 
in the teaching of the program.

The Chapter has also again been fortunate to have
the assistance of David McGrane in reviewing and
reporting on the financial affairs of the Chapter. 
His task has been made somewhat easier by the fact
that in recent times he has generally borne good
news on the economic front.

All members of the Chapter Committee – 
Peter Callaghan SC, David McGrane, Tony Makin,
Tony Phillips, Graeme Robinson, Michael Whelan
and Sam Wilson have all contributed in different
ways to the conduct of the affairs of the Institute.

It is pleasing to see that in early August a Regional
roadshow is planned for Albury and a Regional
Conference, including the teaching of the
Practitioners’ Certificate in Mediation and
Conciliation will be conducted in Albury in 
co-operation with the Victorian Chapter during
September. Although not allocated a date, it is
intended to conduct an Adjudication Accreditation
Course in Wollongong when time permits.
The priorities for the NSW Chapter are to:-
• Conduct an effective CPD Program providing

real professional benefit for members and
satisfying the Institute’s requirements for
continuing education and grading;

• Further broaden the focus of the Chapter’s

professional program to include an audience
beyond the Sydney Metropolitan area by further
conducting forum and training sessions in
regional New South Wales;

• Promote and develop the Dispute Resolution
Centre (DRC) more widely and to incrementally
improve the amenity and facilities at the DRC so
as to ensure that it operates as an effective ADR
venue, and produces a satisfactory commercial
outcome for the Institute; and 

• Maintain the support for the tutorials and
workshop conducted by UTS in the National
Professional Certificate Course.

It is hoped that during the next year the activities 
of the DRC will be further developed. The Chapter 
is seeking the agreement of the National Office to
provide new tables and bookshelves for the hearing
rooms. It is also proposed that additional electronic
equipment will be purchased to facilitate the use of
the DRC. 

The CPD program conducted by the Chapter will
continue the emphasis on improvement of
professional standards and learning amongst dispute
resolution professionals, though it is hoped that focus
will be placed upon establishing a wider
understanding of the broad spectrum of ADR
procedures and an appreciation of the benefits of
each process and when they may be considered. 

The recent successful Symposium in Melbourne 
in part highlighted a number of areas in which the
Institute needs to focus development. It seems to
have been accepted by those participating in the
Symposium that a greater focus needs to be placed
on the role of women in the Institute’s activities and
a greater recognition given to the range of alternative
dispute resolution processes which our members
participate in. It will be the objective of the Chapter
Committee in the ensuing year to focus on these
issues. 

Another focus of particular activity for the Chapter
Committee will be the Symposium to be conducted
in Sydney during 2004.

There would be no effective Chapter at all if it were
not for the hard work, enthusiasm and good humour
of the Chapter Administrator, Margaret Mackay. The
Chapter Committee wishes to publicly acknowledge
her massive contribution to the affairs of the Chapter
and the Institute generally, thank you Margaret!!. 

As retiring Chair, I would also like to express my
thanks for the support and assistance from all
Members of the Chapter Committee including those
Members who have been invited to join and assist.
CPD Diary Note
8 and 9 August
Security of Payment - Adjudication Accreditation
Course 
30 August
Post Accreditation Mediation Workshop
17,18,19,24 & 25 September 
Practitioner's Certificate in Mediation and
Conciliation Course 

Ian H Bailey
Chair

ACT
At the Chapter’s AGM and Dinner on 12 June, 

I tabled my Chair’s Report that both summarised 
all our activities of the past 12 months (including
statistical reports of enquiries to the Chapter, referrals
and nominations) and identified some priorities for
the future. Below are some extracts from that report.
Profile, Promotion and Marketing

During the year, the Chapter received information
and suggestions about the need for a credible
presence in the region around the ACT. Suggestions
included providing professional support as well as20
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The NSW Chapter of the Institute has benefited greatly in
the past year from the contributions of its Members to our
activities.The efforts of those involved in developing the
Adjudication Accreditation Program under the Security of
Payment legislation both initially and under the new Amended
Act is a particular example.
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professional development opportunities and training.
We have followed these up with exploratory regional
activities for members and non-members. We are
getting very positive feedback about this and are
establishing a very strong regional profile for the
Chapter and for IAMA.

Just as the twelve months was ending, the ACT
Chapter was able to announce a co-operative
initiative with the NSW and Victorian Chapters: 
the three Chapters working together to conduct the
national mediation course in Albury.
Future Focus

Mediation: I am pleased to report that the Chapter
is receiving an increasing number of enquiries about
mediators and that I, as Chair, am able to spread the
enquiries fairly widely among our members.

Being conscious of how difficult it is for mediator
members to gain mentoring opportunities, I have
looked at various ways of tackling this problem. 
In the Supreme Court Pilot we have included 
a requirement for co-mediation, which I see as
enabling the teaming of very experienced and less
experienced mediators. During the year I have
invited Chapter members to assist me with
mediations that have come to me personally – and 
I believe there is room for other experienced
members to make similar offers. These two
approaches are a beginning only and do not properly
address professional development opportunities for
mediators.

Over the last year, this Chapter has unleashed
around 30 newly trained mediators into our region.
The traditional response (and it used to be mine) 
is horror about flooding the market.

I believe we need to look at this differently – climb
outside our boxes and think laterally. For example,
the more mediators there are, the more chances we
have to share each other’s skills, to gain each other’s
professional support and thus widen our
professional network. This Chapter can become a
mediation pivot for the region – providing
mentoring, support, advice and developing
alternative uses for mediation skills.

Arbitration: I am unable to spread arbitration
enquiries very widely at all among our members. 
My hands are tied because we have only two Grade
2 arbitrators and the disputes that have been referred
are such that Grade 2 expertise is required. My only
alternative is to seek arbitrators from the NSW
Chapter – which I have done twice. However, I
would like to see a wider selection available here.

Grade 3 arbitrators should not remain at that
grading for too long; once there is sufficient practice,
an arbitrator should be encouraged to seek
regrading. I am aware that one of the difficulties for
Grade 3 arbitrators is gaining sufficient practice to be
able to meet the requirements for regrading. The
Committee is looking at this as a matter of urgency,
and looking at ways of assessing the regrading
requirements that will help members meet them – 
so that we can keep our arbitrations in the Chapter.

On the other hand, just as mediators need to think
laterally about their professional exposure, so too do
arbitrators. There are other decisional processes in
which arbitration skills are used (eg, adjudication,

expert determination, court referee). I would like to
see Chapter members gain more skills in the practice
of these other processes and I have spoken with
other Chapters about opportunities for increasing
our arbitrator members’ skills base.

If you’d like to read the full report – it’s in our
latest Chapter Newsletter.
CPD Diary Note

The ACT’s most interesting CPD event coming 
up over the next couple of months is a discussion
evening about quality control in confidential
processes (such as mediation). An inter-agency panel
will lead the discussion, with all present welcome to
participate. Topics to be covered will include: How
do we protect the confidentiality of a mediation
whilst investigating a complaint? Why do
professional agencies protect the integrity of their
processes when private practitioners have no visible
means of accountability? How to address client
complaints and colleague complaints? We are
welcoming guests from other agencies to what
promises to be a challenging evening for every
practitioner.

Alysoun Boyle
Chair

QUEENSLAND
The Queensland Chapter conducted its Annual

General Meeting in June which was well attended
by Members and guests. I delivered my yearly report
which not only gave an account of the initiatives
implemented over the past year but also our
aspirations for the remainder of the Committee’s two
year term. Following are excerpts from the report: 
Queensland Chapter Committee

Each Committee member has been active in
different areas of the initiatives developed and
implemented over the past year and they are a truly
dynamic working group. Following the committee
meeting earlier this afternoon 
I am pleased to announce an addition to our Chapter
Committee. Leonie Campbell joins us for the
remainder of the elected term which brings the
numbers up to an effective eight members. 
A re-election of the Executive also took place at the
earlier meeting and the structure of the Queensland
Chapter Committee is as follows: 
Eric Pratt QC Chair
Warren Fischer Vice Chair
Leonie Campbell Hon Treasurer
Julie Whitehead Secretary
Kathryn Adams
Brett Codd
Dr Rachel Collis
Russell Thirgood
Ex Officio Members
David Waldby National Councillor
George Strohfeldt Immediate Past Chair

Seminar Evenings
These are still highly successful and an increasing

diversity in the membership base lends a little more
variety to the seminars in terms of topics. Thanks are
due to our speakers and update brief presenters who
gave of their time for preparation and delivery of
high quality presentations. We saw an increase in the
number of seminar subscribers, up from 26 last year
to 31 this year. For the first time subscribers
automatically receive electronic copies of all available
presentations and speaker notes via email. This is
particularly useful to keep on file for continuing
professional development reading material.

Events Calendar
The Practitioner’s Certificate in Mediation and
Conciliation 

Since last year’s Annual Report the Queensland
Chapter has conducted five national mediation
courses, two of which were in-house training
workshops for the Queensland Department of Health
in both Brisbane and Townsville. Over the past year

T
H

E
 

I
N

S
T

I
T

U
T

E
 

o
f

 
A

R
B

I
T

R
A

T
O

R
S

 
&

 
M

E
D

I
A

T
O

R
S

 
A

U
S

T
R

A
L

I
A

21

Just as the twelve months was ending, the ACT Chapter was
able to announce a co-operative initiative with the NSW and
Victorian Chapters: the three Chapters working together to
conduct the national mediation course in Albury.

Queensland had 26 high quality students (again with a good
mixture of disciplines) in 2002. Once again Queensland had
top student, Chris Lenz, which gave Queensland the honour of
having the third top student in the space of four years since
our involvement in The Professional Certificate in Arbitration.
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we were able to develop new methods of teaching
mediation which covered the whole course so that
the course which we are now presenting is much
more dynamic. New areas such as Intake,
Negotiation and Agreement Writing were included 
in the basic course without detriment to our focus on
the micro skills of Exploration. Inspiration for these
changes came largely from work being done by the
mediation interest groups, through which we have
devised a new method of teaching and practising
those micro skills.

Post Accreditation Mediation Workshop
We conducted this two day Advanced Workshop

earlier in the year with 15 attendees, with another
scheduled for November 2003. Following on from
our training within the Department of Health in both
Brisbane and Townsville, we will also conduct a two-
day workshop for their staff in September 2003. 

QUT Arbitration Course - 2002
Queensland had 26 high quality students (again

with a good mixture of disciplines) in 2002. Once
again Queensland had top student, Chris Lenz,
which gave Queensland the honour of having the
third top student in the space of four years since our
involvement in The Professional Certificate in
Arbitration. This year numbers are much lower, with
14 students in Queensland, but from the caliber of
those students I am confident Queensland can retain
it’s record against the remaining states. 
Arbitration Workshops

The introduction of the series of three arbitration
modules was of great benefit in bringing Graded
Arbitrators up to date with the law of contract, tort,
estoppel and Trade Practices, together with intense
lectures on evidence and award writing.
Queensland Chapter Initiatives
Powerpoint Presentation

The Queensland Chapter committee created a
Powerpoint Presentation last year which summarises
the Institute’s services in training and as a referral
body for disputes. This was adapted by other States
and has been presented now to various organisations
nationwide.
Submission to Attorney-General re Referrals Out
Procedure

A lengthy submission was made to the Attorney-
General regarding the shortcomings of the referral
out procedure followed by the superior courts in
Queensland. The thrust of the submission was

similar to an article which appeared in the latest
edition of The Arbitrator & Mediator. Simply put the
local rules preclude referral out to adjudication
without the consent of all parties. The matter was
later taken up with the Attorney–General when the
Committee attended on him at Parliament House.
One of the more positive outcomes was his
agreement to be the keynote speaker at our seminar
luncheon on Wednesday, 6 August.
Submission to QBSA re Proposed Amendments to the
Security of Payments Bill

A submission was made to the QBSA re proposed
amendments to the security of payments bill. It is
hoped by Mr Michael Chesterman, Compliance
Manager, of QBSA, that the amendments will be
approved by Cabinet before the end of this year. 
If they are thus approved and pass into legislation it
could be a great boost to our arbitrators, particularly
Grade 3 arbitrators, who are likely to be called upon
quite regularly to adjudicate in this sensitive area.
Discussions with the Commissioner for Body
Corporate and Community Management

Several discussions have been had with the
Commissioner for Body Corporate and Community
Management in relation to the Act of that name

which provide for special mediators and special
adjudicators in a number of areas. It is likely that our
members will be called upon to mediate, conciliate
and adjudicate, in relation to lot entitlements and
numerous other lot-holders’ disputes which are
presently being brought to our attention. We are
considering the possibility of conducting a short
program of instruction for our members to enable
them to carry out these duties.
CPD Diary Note
26 July
P-Plate Workshop for Grade 3 Arbitrators 
(and Professional Certificate students)
6 August
Lunch with the Attorney-general
“Keeping out of the Courts – The Queensland
Government’s Views on Alternative Ways of
Resolving Disputes” Presented by The Honourable
Rod Welford MP, Attorney-General and Minister 
for Justice
7 August
Committee Meeting and Seminar Evening
23 August – Saturday
Master Class for Grade 1 & Grade 2 Arbitrators
Master Class Dinner
4 September
Committee Meeting and Seminar Evening
10, 11, 12, 15 & 16 September – Wednesday,
Thursday, Friday, Monday & Tuesday
The Practitioner’s Certificate in Mediation and
Conciliation – Brisbane
2 October
Committee Meeting and Seminar Evening
6 November
Committee Meeting and Seminar Evening
14-15 November – Friday & Saturday
Post Accreditation Mediation Workshop
11 December
Chairman’s Message, Presentation of Certificates 
& Christmas Function

Eric Pratt QC
Chair

VICTORIA
I was very pleased to be recently elected as Chair 

of the Victorian Chapter for 2002-2003. Members may
contact me on 9225 6827 or email akincaid@vicbar.com.au

The National Symposium held from 23-25 May 2003
was an unqualified success. Our special thanks go to
those Members attending who made a point, during
the weekend, of approaching me and other Members
of the Victorian Chapter Committee to remark on how
much they were enjoying the weekend. My special
thanks goes to the Victorian Chapter Committee and
staff who, I am sure by acclamation, would agree that
the organising of the event proved to be an enriching
and enjoyable experience.

Graham Keen, who has served on the Committee for
five years, and has performed roles as Acting CEO
and Acting Chapter Administrator, retired from his
committee position at the Victorian Chapter 2003
AGM. Graham's strong and calm counsel will be
missed by all those committee members who have got
to know him over the years. I am pleased that he
intends to remain involved as a Member of IAMA. 
We are also sad to lose Colleen Papadopoulos who
leaves us to take up a position as Director of
Community Services, Glen Innes Municipal Council,
New South Wales but who also intends maintaining
her involvement.

The Committee has resolved to ensure that at least
three of its members (one of whom will be the Chair
or Vice Chair) will attend each CPD function. I urge
Members attending CPD nights to get to know the
Committee members, and to bring to them any
concerns and suggestions for promoting the affairs of
the Chapter. Please note from the CPD section of the
website that a social event at a Melbourne restaurant
has been fixed for 22 August 2003. I understand that
similar evenings have been remarkably well attended
in the ACT, such that Members can only attend by
rotation! 
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My special thanks goes to the Victorian Chapter Committee
and staff who, I am sure by acclamation, would agree that the
organising of the event proved to be an enriching and
enjoyable experience.
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The recent Master Class, attended by Victoria's
Grade 1 and 2 Arbitrators focussed, in part, on how
the Victorian Chapter might go about securing more
dispute resolution opportunities for Victorian
Members. I know that this is an issue occupying the
minds of many of our Members. We identified four
sectors, for each of which a sub-committee need to be
formed to go about the process of "selling the
message" that IAMA has Arbitrators and other
dispute resolution professionals able to effectively
respond to the sector's needs. Those sectors are
government, law firms, peak bodies and the courts.
Regional development may also need to be the
subject of special focus. As foreshadowed during the
Master Class, I will shortly invite our Grade 1 and 2
Arbitrators to indicate on which of the four sub-
committees they wish to serve. Would any other
Member who wishes to serve on one of the sub-
committees (each of which may conceivably sit for
some years) please let Elisabeth Siecker, the Chapter
Administrator know. I anticipate that sub-committee
Members must also be prepared to also "do the
legwork", visiting sector representatives.

In order to make arbitration more palatable to the
disputes market (and to enable the selling of the
"arbitration message" to the above sectors effectively
to take place), the Members attending the Master
Class agreed that an arbitration procedure should 
be adopted which (a) adopts a limited hearing time
procedure and (b) informs the parties of the
Arbitrator's fees by reference to a ceiling of some
sort, possibly on a sliding scale. The uncertainty of an
open-ended arbitration time scale, with the
accompanying open-ended fees liability to the
Arbitrator has been, to my mind, responsible for

domestic arbitration falling out of favour in recent
years. The malaise needs to be attended to lest it
becomes terminal. A new arbitration model,
addressing these matters, would probably need to be
developed with the participation of other Chapters
and Council. I will report on this aspect further in 
my next report. 

In order to provide "coal-face experience" to our
Mediators, the suggestion has been made that
consideration needs to be given to the provision of
our mediation services voluntarily. It would allow
those of our mediators prepared to participate in
such a scheme, possibly in conjunction with the
courts, to build up their experience. This is another
area where the appointment of a sub-committee may
be useful. Prior to doing so, would a "Mediator
Member" who is prepared to prepare a paper in this
respect please contact me. I anticipate that the paper
would need to address the "compulsory mediation
before issue" procedures in the English and other
courts.
CPD Diary Note
4 August – 5.30 pm
Workshop: Accreditation for Adjudication for
Security of Payment
6, 7, 8 12 & 13 August
Practitioner’s Certificate in Mediation and
Conciliation (for aspiring mediators)
18 August – 5.30 pm
Public Promotion of ADR: Resolving disputes wthout
curt-recruiting arbitrators & mediators now
22 August
Victorian Chapter Social @ Melbourne Restaurant
8, 22, 29 September – 5.30 pm
Two part workshop with homework:
Writing Arbitration Awards – I
Writing Arbitration Awards – II
Deadline for submission of homework
For aspiring and practising arbitrators

11 October – 9.00 am
Advanced Mediation Workshop
20 October – 12.30 pm
Participatory Lunch: Discussing Disputes @ Defence
Officers’ Mess, Victoria Barracks
17 November – 5.30 pm
Seminar: Computers – Help control the documents
19, 20, 21 25 & 26 November
Practitioner’s Certificate in Mediation and Conciliation
8 December
Christmas Function

Andrew Kincaid
Chair

WESTERN AUSTRALIA 
A changing of the guard occurred at the AGM with

the election of new office bearers.
For the first time in many years Alan Swann, our

former Immediate Past Chair, is no longer a member
of the Committee and that position is filled ex officio
by Phil Faigen. At the AGM I paid tribute to the very
significant contribution which both Alan and Phil
had made to the Chapter both of whom can take a
fair bit of credit for the present robust state of health
of the Chapter.

Our membership base continues to widen with
members being drawn from an ever increasing range
of industries, whether their interests lie in mediation
or arbitration. It is possible to sense a turning of the
tide on a number of fronts. Interest in mediation
amongst our members has never been keener. 
On the arbitration front IAMA is once more going 
to be included as the nominating body in Australian
Standards documentation, which is a very significant
step forward.

The time has virtually arrived when we have 
to start planning our CPD activities for next year 
and it is my sincere wish to see a greater number 
of activities for the benefit of our mediator members.
Richard Machell has taken over as Chair of the
Education and Promotions Committee and is
approaching the task with his usual vigour and
positiveness. It will take some juggling to fit in
everything we would like to run.

The Queensland Chapter has developed some
interesting modules for ongoing arbitration training
which are designed to provide a practical refresher
course conducted in a workshop format over three
(3) separate sessions. The first covers Evidentiary
Rules dealing with such matters as the Rule in
Browne v Dunne, the Managing of the Hostile
Witness, Prior Inconsistent Statements and the
Failure to Call an Important Witness. The second
workshop covers Pleadings and Award Writing
while the third workshop deals with such matters as
Evaluation of Evidence, Estoppel and Waiver, 
Trade Practices and Award Writing Traps.

These are the types of difficult issues that
arbitrators have to face in practise and which,
properly addressed, would help arbitrators at every
level.

On the mediation front, the Mediation Planning
Day was held on 14 June 2003. A mediation action
group headed by Su Lloyd is working on the
material generated during the course of the day in
order to put up recommendations to the Chapter
Committee and the outcome of all of this will be
distributed nationally. This could well prove to be a
blue print for the future development of mediation
not only in Western Australia but in other States as
well. While everyone involved in the planning of and
participation in the Planning Day is deserving of
credit, particular mention must be made, in no
particular order, of Barry Mendelawitz, John Morhall,
Peter Byrne and Su Lloyd for their initiative in
pushing the idea and their efforts in seeing it through
right up to the present time with work continuing into
the future.

The Arbitration Masters Course was held on
Saturday, 19 July 2003 and was followed with a most
enjoyable dinner at Frenchy’s Restaurant in South
Perth that evening where we had the pleasure of
entertaining our National President, Ian Nosworthy

Our membership base continues to widen with Members
being drawn from an ever increasing range of industries,
whether their interests lie in mediation or arbitration.
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and his charming wife Suzy. The course was held at
the Wildlife Centre, Herdsman Lake which provided
an idyllic setting for the light hearted cut and thrust
and often vigorous debate on wide ranging topics
which typify what occurs in a Master Class. 

One Grade 1 Arbitrator who always managed to
raise a note of controversy at this event was sadly
missing. I and a number of other Members attended
the funeral of Ian Steele earlier in the week to pay our
respects and to offer condolences to his family. He was
a valued Member and will be missed.

We had more Grade 3 Arbitrators present, by
invitation, than in past years but they added to the
day through their willingness to raise issues and
participate fully. Ian Nosworthy attended as nominee
of the Chair of the Education and Professional
Development Committee to act as the External
Assessor, with Laurie James acting as the other
Assessor. Phil Faigen and Greg Steinepreiss facilitated
the morning and afternoon sessions respectively and
both succeeded in keeping things moving along in a
lively fashion. Ian provided a short summary of his
views at the end of the day and had some very
complimentary things to say about the standard
which had been demonstrated and which he promised
would be reflected in the assessments! He was
impressed with the way in which the WA Branch is
conducting itself generally. I am sure he would have
left WA with nothing but glowing thoughts but for his

witnessing of his beloved Crows going down to the
Dockers the next day.

Richard Machell and Phil Faigen are to be thanked
for attending to the logistical arrangements. But as
they say, “there is many a slip twixt cup and lip” and
no one could have foreseen that nearby building
operations would result in power to the building
being cut off. Full marks to Richard for shipping in
an order of coffees from a nearby restaurant which
kept us going during the morning.

All in all, a most successful day and one in which
everyone learned something. There is much to be
said for these interactive sessions.

So, as can be seen, the term of the New Committee
has started with considerable activity and that looks
likely to continue for the remainder of the year.
CPD Diary Note:
9 August
Award Writing Workshop
16 August 
Negotiating Skills Workshop
20 August 
General Meeting and Q & A session
26 August 
Breakfast Seminar
17 September 
Professional Development Meeting
23 September 
Breakfast Seminar
8 October 
Local Seminar - An Introduction to Arbitration &
Mediation
15 October 
General Meeting and Q & A session
25 October 
University Advanced course exam

Clive Raymond
Chair

TASMANIAN GROUP
The Tasmanian Group is continuing its modestly

reinvigorated progress with CPD activities. The most

recent function was our meeting in late June, at
which Mr Pitt QC, Chairman of the Resource
Management Planning Appeals Tribunal, himself a
highly experienced Arbitrator, addressed the group
on the subject of “Dealing with Absent and
Uncooperative Parties”. This appeared to strike a
chord with a number of our Members and led to
some interesting discussions. Our CPD meetings are
continuing on a bi-monthly basis and are attracting 
a small but dedicated following.
CPD Diary Note:
24 June
Dealing with absent or unco-operative parties
K Pitt QC speaker.
5 August
Tasmanian Case Studies 1.
7 October
Tasmanian Case studies II.
2 December
Issues & problems: enforcement of awards and other
matters.
Meetings commence at 5.30 pm.
Venue: conference room, Dobson Mitchell & Allport.
Further guest presenters to be advised.
Topics for 2004
Awards: must they always be money?
Mediation forum.
Special references.

Craig Doherty
Secretary

SOUTH AUSTRALIA
We have just held our first mediation course for the

year which seemed to be a great success. Our thanks
to Sandy Policansky and Michael Radin who
presented the course and to Ian McDowall, Rebecca
Cameron and Kevin McDermott who helped out as
coaches. We tried a new venue and it seems to be a
better fit for the course. The course itself remains a
great way to promote the Institute and what the
Institute does. The dividends of having the
structured program can be seen in the recognition
being given to our accredited Mediators by the
Supreme and District Courts as Institute
accreditation is building strong public acceptance.

There is a second course planned for late October;
we are just in the process of fixing the dates and
securing the venue.

Also, by the time you are reading this we will have
held our Award Writing CPD presented by recently
retired Supreme Court Justice Williams. This is an
opportunity for those Arbitrators out there to hone
their Award Writing skills - something the Chapter
wants to follow up with further CPD later in the
year.

The AGM will be held next month (August), and
for something different we are arranging an evening
function for Members and partners. 

Further details will follow shortly.
Also later this year we will be holding:

• another meeting of the Mediators’ Study Group,
especially for those who have recently done the
course; and

• a Master Class (and if you are interstate but as a
Grade 1 or 2 and need to do your Master Class
we would love to see you in SA! The SA Chapter
office can be contacted on 08 8227 2111)

Watch this space as more is confirmed.
Andrew Robertson

Chapter Administrator
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The Tasmanian Group is continuing its modestly reinvigorated
progress with CPD activities.The most recent function was our
meeting in late June, at which Mr Pitt QC, Chairman of the
Resource Management Planning Appeals Tribunal, himself a
highly experienced Arbitrator, addressed the group on the
subject of  “Dealing with Absent and Uncooperative Parties”.
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