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 Rules For The Conduct of Conciliations

Authority For Rules

TheExecutiveCommitteeof the Instituteof ArbitratorsAustraliaresolvedin meetingon 26 October1987
thatwhereanytwoormorepartieshaveagreedbetweenthemthata disputearisingorhavingarisenbetween
themshallbesubmittedtoconciliationin accordancewithTheInstituteofArbitratorsAustraliaRulesforthe
Conduct of Conciliations then the Rules Nos. 1-13 inclusive as set down hereinafter shall apply. (1)

PART I - CONCILIATION RULES

1 Nature of Proceedings

(1) This conciliationis not an arbitrationwithin the meaningof any legislationdealing with
commercialarbitrationand the Conciliator’sassessmentis not final and bindingupon the
parties.

Unless otherwiseagreed by the parties,neither this Conciliationnor any assessmentor
proposedsettlementtermsmadepursuantheretoshallprejudiceanyrightofa partyat anytime
to submit the same dispute to arbitration or litigation.

(2) The conciliationshall be without prejudiceand shall not be relied upon in any other
proceedings.

2 Modification of Rules

WiththeagreementoftheConciliator,thepartiesmaymodifyorexcludeanyoftheserulesand
may add additional rules for the conduct of the conciliation.

3 Personal Interest

TheConciliatormustdiscloseto thepartiesanypersonalinterestwhichhe hasin themattersof
differencebetweenthepartiesandanydealingsor acquaintancewitheitheroftheparties. The
Conciliatormustobtaintheparties’agreementthatsuchinterest,dealingsoracquaintanceshall
not act as a bar in proceeding in the mater.

4 Confidentiality

The Conciliator must observe strict confidentiality with respect to the conciliation.

Level 1, 22 William Street, Melbourne, Victoria  3000.  Telephone (03) 9629 6799  Facsimile  (03) 9629 5250
Incorporated in the ACT

1



5 Disclaimer of Liability

The Conciliator shall not be liable in any respect, either in contract or in tort, for the
performance or non-performance of any actions pursuant to these Rules or for the conduct
of the Conciliation proceedings.

6 Costs

Theconciliatormay,fromtimeto timerequestthepartiesto lodgemonieswiththeInstituteof
Arbitrators Australia as security for the costs of this Conciliation.
Unlessotherwiseagreed,thecostsoftheconciliationshallbeborneequallybytheparties.All
expenses incurred by a party shall be met by the party.

7 Conciliator’s Directions

Thepartiesshallin goodfaithco-operatewiththeConciliatorandcomplywithhis reasonable
directions to attend meetings, provide information and evidence and to submit documents.

8 The Proceedings

(1) The Conciliatormay determinea suitableplaceand timetablefor the conciliationand may
conductthe conciliationproceedingsin suchmanneras he considersappropriate,havingdue
regardto thenatureandcircumstancesofthedispute,thewishesofthepartiesandtheneedfor
a speedy and efficient settlement of the dispute.

(2) TheConciliatorshall performhis functionsimpartially,independently,fairlyand objectively
givingproperconsiderationto the natureof thedispute,the levelof formalityunderwhichthe
conciliationis beingconducted,the interestsof bothpartiesand the rightsand obligationsof
the parties with respect to the subject matter in dispute. 

9 Inspection

TheConciliatormayinspectthesiteor anyotherplacerelevantto thedisputeandmayinspect
or observeanyrelevantthing,work,operationorprocessofhisownaccordor at the requestof
eitherparty,providedthathe has givenbothpartiesnot less than1 day’snoticeto enablethe
parties to accompany him, if they so wish.

10 Representation

Neitherpartyshall be representedby a personwith legal qualificationsat the conciliation
proceedings unless otherwise agreed by the parties.

Level 1, 22 William Street, Melbourne, Victoria  3000.  Telephone (03) 9629 6799  Facsimile  (03) 9629 5250
Incorporated in the ACT

2



11 Conciliator’s Assessment

After hearing the parties, the Conciliator shall from an assessment on the matters in dispute and
shall give reason for the assessmentto both parties. The Conciliatormay also make a
recommendation to the parties if he so wishes.

12 Termination

The conciliation proceedings may be terminated as follows:
(1) Eitherpartymayterminatethe conciliation,at any time afterattendanceat the initialmeting

convened by the Conciliator, by giving written notice to the other party and to the Conciliator.
(2) Afterconsultationwiththeparties,theConciliatormaygivewrittennoticeto thepartiesto the

effectthatfurthereffortsat conciliationarenolongerjustifiedandthathe shallceaseforthwith
to act as Conciliator.

13 Subsequent Proceedings

After the terminationof the Conciliationproceedings,the Conciliatorshall not accept
appointmentas arbitratoror actas advocateor expertwitnessor otherwiseprovidedassistance
onbehalfofoneofthepartiesin anysubsequentarbitrationorlitigationrelatedto thesubjectof
the conciliation proceedings.
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Explanatory Notes to the Rules for the Conduct of 
Commercial Conciliations

General

These notes do not form part of The Rules and are advisory only.

1 Background

Many disputes between contracting parties could be resolved quickly and economically with the
assistanceof a skilledindependentthirdpartyas a Conciliator.The Instituteof Arbitrators
Australiahas developedappropriateprocedures,trainingandadministrativefacilitiesto make
such services readily available.

2 Conciliation Services

At the requestof partiesin dispute,the Presidentof the Instituteof ArbitratorsAustraliawill
nominate a Conciliator, and the Institute will provide appropriate administrative services.

3 Initiation of Conciliation

Conciliationproceduresmaybe initiatedin accordancewiththe termsofan expressprovision
in the contractbetweenthe parties;by a jointsubmissionto the Instituteaftera disputehas
arisen: or by the parties themselves agreeing on a Conciliator.

4 Functions of the Conciliator

Theconciliatorwillperformthefunctionsofhimbytheparties,as appropriateto theparticular
type of dispute.  These functions may include any one or more or part of the following:
• attempt to obtain a compromise agreement from the parties to settle the dispute;
• providean assessmentof the respectiverightsand obligationsof the partiesundertheir

agreement or otherwise and at law;
• value work performed or services rendered;
• provide an assessment of quality of performance;
• provide an opinion as to whether work is defective;
• givenan opinionas to the probableoutcomeof arbitrationor litigationproceedingson the

dispute;
• reviewanydecisionoran architect,engineer,superintendent,constructionmanager,project

manager or similar;
• provide a determination on the matter in dispute;
• make an assessment of damages;
• propose and prepare the terms of a settlements agreement;
• any other appropriate function expressly requested of him by the parties.

Level 1, 22 William Street, Melbourne, Victoria  3000.  Telephone (03) 9629 6799  Facsimile  (03) 9629 5250
Incorporated in the ACT

4



5 The Proceedings

Uponhis acceptingthe nomination,the Conciliatormayrequesteachpartyto submitto him
and to the otherpartya briefwrittenstatementdescribingthe natureof the disputeand the
pointsat issue. At anytimeduringtheproceedingstheConciliatormayrequestfurtherwritten
submissions,includingsettlementproposals,whichmaybe supportedby any documentsor
evidencewhichthe partyconsidersto be appropriate.Eitherartymay,at any time, submit
proposals for settlement.
UnlessthepartieshaveagreedupontheplacewheremeetingswiththeConciliatorwillbeheld,
theconciliatormaydeterminea suitableplacehavingregardto thenatureof thedispute.After
the Consultation with the parties, the conciliator will determine a timetable for the proceedings.
It is anticipatedthat no recordingsor transcriptswill be madeof the proceedingsotherthan
notestakenbythepartiesandtheConciliatorfortheirownuse. In certaincases,however,full
recording may be appropriate and so required by the Conciliator.
The parties will not be represented by persons with legal qualifications unless otherwise agreed.
TheConciliatormayconductthe proceedingsin sucha manneras he considersappropriate,
havingregardto the natureof the dispute,the wishesof the parties,and the desirabilityof a
speedy and just settlement of the dispute.
TheConciliatorshallperformhis functionsimpartially,independently,fairlyand objectively,
givingproperconsiderationto the natureof the dispute,the levelof formalityrequiredby the
proceedings,the interestsof both partiesand the rightsand obligationsof the partieswith
regard to the matter in dispute.

6 Settlement

Eitherpartyor theConciliatormayat anystagein theconciliationproceedingsmakeproposals
fora settlementofthedispute.If thepartiesreachagreementonthetermsofa settlementofthe
dispute,theConciliatorshalldrawupthesettlementagreementorassistthepartiesin doingso.
The Conciliatormay at any stage in the conciliationproceedingsmake proposalsfor a
settlement of the dispute.

7 Costs

Unlessotherwiseagreedby the parties,eachpartywill payhalfthe costsandexpensesof the
conciliation.  These costs and expenses will include the following:
• administrativefee payableto TheInstituteof ArbitratorsAustraliafor the nominationof

Conciliator and administration of security deposits;
• Conciliator’s fees which, unless otherwise agreed, will be charged at an hourly rate;
• anytravellingorotherexpensesproperlyincurredbytheConciliatorin thedischargeofhis

duties;
• any costs properly incurred for room hire for the proceedings.
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8 Deposits

Whenthe proceedingsare initiatedbya jointrequestfromthe parties,bothpartieswill lodge
deposits for security of the costs of the conciliation as required with the submission.
Wherethe referenceis initiatesby one partypursuantto an expressprovisionin a contract,
depositswillbe lodgedaccordingly.Duringthecourseoftheproceedings,theConciliatormay
directthatsupplementarydepositsbe lodgedbyeachpartyin equalamounts.Ontermination
of theproceedings,the Conciliatorwill renderan accountto the partiesof thecostsandreturn
anybalanceofmoneythenheldasdeposit,orrequirefurtherpaymentsif theamountondeposit
is insufficient to cover the costs.
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