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ARBITRATORSMEDIATORSCONCILIATORS

Rules FFor The Conduct of Conciliations

Authority For Rules
TheExecutiveCommittesf the | nstituteof Arbitratoréustraliaesolvedn meetingon 26 Octoberl987
thatwhereanytwoor moreparti ehaveagreechetweerthemthata di sputearisingor havingari senbetween

themshall be submittedo conciliatiomn accordancevith Thel nstituteof Arbitratoréustralidulesforthe
Conduct of Conciliations then the Rules Nos. 1-13 inclusive as set down hereinafter shall apply. (1)

PART | - CONCILIATION RULES

1 Nature of Proceedings

(1) Thisconciliationis not an arbitratiorwithin the meaningof any legidationdealingwith
commercialarbitratiorand the Conciliator’ sssessmentis not final and bindinguponthe
parties.

Unless otherwiseagreed by the parties, neither this Conciliationnor any assessmentor
proposedsettl ementermsmadepursuantieretoshall prejudi cenyrightof a partyat anytime
to submit the same dispute to arbitration or litigation.

2 The conciliationshall be without prejudiceand shall not be relied upon in any other
proceedings.

2 Modification of Rules

Withtheagreemenbf the Concili atorthepartiesmaymodifyor excludeany of theserulesand
may add additional rules for the conduct of the conciliation.

3 Personal Interest

TheConciliatomustdiscl osgo theparti esany personal nterestwhichhe hasin themattersof
differencdvetweertheparti esand any dealingsor acquai ntancevitheitherof theparties. The
Conciliatomustobtai ntheparti esagreementhatsuchinterest dealingsor acquai ntancshal l
not act as a bar in proceeding in the mater.

4 Confidentiality

The Conciliator must observe strict confidentiality with respect to the conciliation.
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Disclaimer of Liability

The Conciliator shall not be liable in any respect, either in contract or in tort, for the
performance or non-performance of any actions pursuant to these Rules or for the conduc
of the Conciliation proceedings.

Costs

Theconciliatomay fromtimetotimerequestthe partieto lodgemonieswiththe nstituteof
Arbitrators Australia as security for the costs of this Conciliation.

Unlessotherwi sesgreed thecostsof theconciliatiorshal | beborneequal lyby theparties. All
expenses incurred by a party shall be met by the party.

Conciliator’s Directions

Thepartiesshallin goodfaithco-operateviththe Conciliatoand complywithhisreasonable
directions to attend meetings, provide information and evidence and to submit documents.

The Proceedings

The Conciliatomay determinea suitableplaceand timetablefor the conciliatiorand may
conductthe conciliatiorproceeding$n such manneras he considersappropriatehavingdue
regardto thenatureandcircumstancesf thedi sputethewishesof thepartiesand theneedfor
a speedy and efficient settlement of the dispute.

TheConciliatoshall performhis functiongmpartial lyindependentlyfairlyand objectively
givingproperconsi derati oo the natureof thedisputethelevel of formalityunderwhichthe
conciliations beingconductedtheinterestsof both partiesand the rightsand obligation®f
the parties with respect to the subject matter in dispute.

Inspection

TheConciliatomayinspectthesiteor any otherplacerel evantto the di sputeand mayinspect
or observeany rel evanthing,work operatioror procesof hisownaccordor at therequestof
eitherparty providedhat he hasgivenbothpartiesnot lessthan 1 day’ snoticeto enablethe
parties to accompany him, if they so wish.

Representation

Neitherparty shall be representedby a personwith legal qualificationst the conciliation
proceedings unless otherwise agreed by the parties.
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Conciliator’s Assessment

After hearing the parties, the Conciliator shall from an assessment on the matters in dispute and
shall give reasonfor the assessmentto both parties. The Conciliatormay also make a
recommendation to the partiesif he so wishes.

Termination

The conciliation proceedings may be terminated as follows:

Eitherpartymay terminatethe conciliationat any timeafterattendanceat theinitial meting
convened by the Conciliator, by giving written notice to the other party and to the Conciliator.
Afterconsultationviththeparti esthe Conciliatomay givewrittennoticeto thepartieto the
effectthatfurthereffortsat conciliatiomrenolongerjustifiedandthat he shall ceasef orthwith

to act as Conciliator.

Subsequent Proceedings

After the terminationof the Conciliationproceedingsthe Conciliatorshall not accept
appointmengs arbitratoor act as advocater expertwitnessor otherwisgorovidedassi stance
on behalfof oneof theparti esn any subsequentrbitrati oror litigati orrel atedto thesubj ectof
the conciliation proceedings.
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Explanatory Notes to the Rules for the Conduct of
Commercial Conciliations

General
These notes do not form part of The Rules and are advisory only.
Background

Many disputes between contracting parties could be resolved quickly and economically with the
assistanceof a skilledindependenthird partyas a Conciliator. Thelnstituteof Arbitrators
Australighasdevel opedcbppropriat@roceduresrai ningand admini strativéecilitiezo make

such services readily available.

Conciliation Services

At therequestof partiedn disputethe Presideniof theInstituteof Arbitratorg\ustraliawill
nominate a Conciliator, and the Institute will provide appropriate administrative services.

Initiation of Conciliation

Conciliatiorproceduresnay beinitiated n accordanceviththetermsof an expresprovision
in the contractoetweenthe parties;by a joint submissiorto the I nstituteaftera disputehas
arisen: or by the parties themselves agreeing on a Conciliator.

Functions of the Conciliator

Theconciliatowill performthefunction®f himby thepartiesas appropriatéo theparticul ar
type of dispute. These functions may include any one or more or part of the following:
attempt to obtain a compromise agreement from the parties to settle the dispute;
providean assessmentof the respectiveightsand obligationsof the partiesundertheir
agreement or otherwise and at law;
value work performed or services rendered;
provide an assessment of quality of performance;
provide an opinion as to whether work is defective;
givenan opinionas to the probabl eutcomeof arbitratioror litigati orproceedingsn the
dispute;
reviewany decisioror an architectengineer superintendent;onstructi omanager project
manager or similar;
provide a determination on the matter in dispute;
make an assessment of damages,
propose and prepare the terms of a settlements agreement;
any other appropriate function expressly requested of him by the parties.
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The Proceedings

Uponhis acceptinghe nominationthe Conciliatomay requesteachpartyto submitto him

and to the other partya brief writtenstatementdescribingthe natureof the disputeand the

pointsat issue. At anytimeduringthe proceedingthe Conciliatomayrequestfurthemwritten
submissionsjncludingsettlementproposal syhich may be supportedoy any documentsor
evidencewhichthe party considerdo be appropriate.Eitherarty may, at any time, submit

proposals for settlement.

Unlesstheparti edhaveagreedupontheplacewheremeetingswiththeConciliatowill behel d,
theconciliatomaydeterminea suitabl ol acehavingregardio thenatureof thedispute. After

the Consultation with the parties, the conciliator will determine atimetable for the proceedings.
It is anticipatedhat no recordingsor transcriptsvill be madeof the proceeding®therthan
notestakenby thepartiesandtheConciliatofortheirownuse. 1n certaincaseshoweverfull

recording may be appropriate and so required by the Conciliator.

The parties will not be represented by persons with legal qualifications unless otherwise agreed.
TheConciliatomay conductthe proceedingsn sucha manneras he considersappropriate,
havingregardto the natureof the dispute,the wishesof the parties,and the desirabilityof a

speedy and just settlement of the dispute.

TheConciliatoshall performhis functiongmpartiallyindependentlyfairlyand objectively,
givingproperconsideratioro the natureof thedispute,thelevel of formalityrequiredby the
proceedingsthe interestsof both partiesand the rightsand obligationsof the partieswith

regard to the matter in dispute.

Settlement

Eitherpartyor theConciliatomayat any stagein theconciliati ofproceedingsnakeproposal s
forasettlemenbf thedi spute. If theparti eseachagreemenbnthetermsof a settlemenbf the
disputetheConciliatoshall drawupthesettlementgreemenbr assi stthepartiesn doingso.
The Conciliatormay at any stagein the conciliationproceedingsamake proposalsfor a
settlement of the dispute.

Costs

Unlessotherwiseagreedby the partieseachpartywill pay half the costsand expensesof the
conciliation. These costs and expenses will include the following:
administrativéee payableio Thelnstituteof Arbitratorgustraligor the nominatiorof
Conciliator and administration of security deposits;
Conciliator’s fees which, unless otherwise agreed, will be charged at an hourly rate;
anytravellingor otherexpensegroperlyincurrecoy theConciliatoin thedischargeof his
duties;
any costs properly incurred for room hire for the proceedings.
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Deposits

Whenthe proceedingsreinitiatedby a jointrequestfromthe partiespothpartieswill lodge
deposits for security of the costs of the conciliation as required with the submission.
Wherethe references initiatesby one partypursuantto an expressprovisiorin a contract,
depositawill belodgedaccordingly Duringthecourseof theproceedinggheConciliatomay
directthat supplementargdepositde lodgedby eachpartyin equal amounts. Ontermination
of theproceedingghe Conciliatowill renderan accounto the parti esof thecostsandreturn
any bal ancenf moneythenhel dasdeposit or requiref urtheipaymentsf theamounton deposit
isinsufficient to cover the costs.
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