THE

INSTITUTEY
ARBITRATORS & MEDIATORS

@
AUSTRALIA

The Adjudicator's Guide

Warren Fischer
Eric Pratt QC

Karyn Reardon

© 2005 Institute of Arbitrators and Mediators Australia
Table of Contents

THE ADJUDICATOR'S GUIDE ......ooiiiii ettt
What Can The Adjudicator's Guide DO FOI YOU?.......ccceiveiieieeieeieseese e sie e sie e
A Special NOte OF THANKS........veiieecie e sre e nnes
Snapshot of BCISPA's Impact in New South Wales..........c.cccevvieiieieieseese e,

Overview of Building and Construction Industry Payments ACt..........cccocevviinienieneennnn,
An Overview of BCIPA and itS ODJECLIVE ......cccveiiiieiieir e

The Application of the Queensland Building Services Authority Act 1991
(ENE QBSA ACL) ...ttt sttt r bbbt b et ne et e aeane e e e

The Application of Other LegiSIation...........ccoiiiiiiiiieiice e
The Relationship Between BCIPA and Other Legislation ...........c.ccoooeiiiiiiiineniieniene e
Language Of AQJUAICALION ......c..iiiiiieiiiie ettt ettt be e e
What Type of Agreements Does BCIPA APPIY t0?......coiiiiiiiiiiiienieeee e
How is Adjudication Different from Other Forms of Alternative Dispute Resolution? .........

Analysis of Building and Construction Industry Payments ACt.........ccccccvvvevieeieniieneciennnnn
Rights to Progress Payments (BCIPA s12 AND BCISPA S8) ......ccocuviiiieiinieneene e
What if the Payment Claim is Delivered Before the Reference Date?..........ccccoevvvvevveiinnnen.
Can Reference Dates Arrive After a Construction Contract has been Terminated? ...............
Does an Adjudicator Need to Make a Finding as to the Reference Date? .........ccccceevvveeienne.
Amount of Progress Payment (BCIPA s13 and s14 and BCISPA s9 and s10) ..........cccccuvueee.
Due Date for Payment (BCIPA s15 and BCISPA S11) ....cccoiiiiiiiiiiiie e
Interest (BCIPA S15 and BCISPA S11)...ccuiiiiiiiieiie ettt sreas
Effect of 'pay when paid' Provisions (BCIPA s16 and BCISPA S12) .......cccccevevivveieeineeinnne,



Payment Claims (BCIPA s17 and BCISPA S13)......ccvoiiiieiicieseeie e
Payment Schedules (BCIPA s18 and BCISPA S14)......c.ccccciiiieiieie e

Consequences of not Paying Claimant if no Payment Schedule
(BCIPA 519 and BCISPA S15)......ocvuiveriereieeeeseesessesssssesssssssesssesssssssssssssssssssssssssssnsenns

Consequences of not Paying Claimant Under Payment Schedule
(BCIPA 520 and BCISPA S1B).....ccueiiiiiiiieiesiesieesiesieessesiesieassessesassessessssessesseassessesssseses

Adjudication Application (BCIPA s21 and BCISPA S17) ....cccciveiieiieii e
When May a Person be an Adjudicator (BCIPA s22 and BCISPA S18)7.....cccccevvvvvveiveinennnn
Appointment of Adjudicator (BCIPA s23 and BCISPA S19) .......ccceccveiiiieiieve e
Adjudication Responses (BCIPA s24 and BCISPA S20) .......ccciiviieiieieeiie e seesve e
Adjudication Procedures (BCIPA s25 and BCISPA S21) ......cccccoveieiieiieie et
Adjudicator's Decision (BCIPA s26 and BCISPA $22) ........ccoeiviiieiieie e

Valuation of Work etc in Later Adjudication Application
(BCIPA S27 aNd BCISPA S22(4) .ottt

Adjudicator May Correct Clerical Mistakes etc (BCIPA s28 and BCISPA 26(5)).........c.......
Respondent Required to Pay Adjudicated Amount (BCIPA 29 and BCISPA s23)................

Consequences of Not Paying Claimant Adjudicated Amount
(BCIPA 330 and BCISPA S24).....cuciiieiieieiesiesiee ettt ssene s

Filing of Adjudication Certificate as Judgment Debt (BCIPA s31 and BCISPA s25)............

Claimant May Make New Application in Certain Circumstances
(BCIPA 5532 & 84, and BCISPA S26) ....ccueiuieieieieiie ettt

Adjudicator's Fees (BCIPA s35 and BCISPA S29) .....cccoiviieiieiinie e
Suitability of Person to be Registered (BCIPA s60 and BCISPA S18) ......ccccevvvivviveiienennenn,
No Contracting Out (BCIPA $99 and BCISPA S34) .......oiveiiiieiieie e
Effect of Pt 3 on Civil Proceedings (BCIPA s100 and BCISPA S32) ......ccccvvevveneeeeneenennnns
Service of Notices (BCIPA $103 AND BCISPA S31) ....cociiiiiiinieieienienie et

Protection from Liability for Adjudicators and Authorised Nominating Authorities
(BCIPA 5107 and BCISPA S30).....ccuiiiiieiesiesieisiesiesesesie e e siesesse e ssssessesseassessessesesns

Practical Tips for Making a Decision as an AdjudiCator .............cccccevereienenenenesieieees
Adjudicator's ROIES and FUNCLIONS ........cceeiuiiieiieiecie ettt nne s
Conduct of the Adjudication by AdJUdiCALOr ..........ccccviiiiiiiiece e
[AENEITY TN ISSUBS ...ttt e st e e s taesbeeneesaeesteeneesreas
Making a Finding on Each Issue With REASONS..........ccceveeiiiieiicie e
According the Parties Natural Justice (As Applicable Under BCIPA) ........cccoovvvieiieiieinennn,
Relationship Between Contractual Provisions, Relevant Contract Law and BCIPA..............
How Does the Adjudicator Apply the Contract when Deciding an Adjudication?.................

Formatting the DeciSion and REASONS .........cccvieeiierireieseesie e se e eee e see e see e sre e anes
ANatomy Of & WILEEN DECISION .....cuiiiiiieiicie e se e te et e e e enneannenneas
Conflict Of INErest AN BIaS.........ciiieriiiiiiieieiere bbb
NO DULY OF DISCIOSUIE .....ecueeieeie ettt ettt re et e sreeae e s e sneeaeeneesreeseanes
IS 1 o) 01 Lo T 510 11 o SRS
Settlement DY the PArtIES .......c.viieiiie et nne e
After Adjudicator Makes DECISION.......cccueiiiieiiieieeieseeste e e se e se e sre e e e e saeenaenneas



AVOIAING VOIU DECISIONS .....ctiiiitiiiieiiiiesie sttt bttt se bbbttt n e
How can an Adjudicator's Decision be Challenged?...........cccoveiieiiiiiiicie e
The Basic and Essential REQUITEMENTS..........c.civeiiiiiieiieie sttt
The More Detailed REQUITEMENTS.........ciieiieieiie ettt s e e st te e raesreenaenneas
S0 How Does Natural JUSTICE FIt IN?......cciiiiiiiiiiiiee e
Breach of the Measure of Natural Justice which is Required by BCIPA.......c..ccccoveieivenenne.
NON-ComMPIICILY IN Fraud.........cceiiiiiieiicc et

AT N N ST AEION L.t nnnn

Relationship Between an Adjudicator, Authorised Nominating Authority
and AdJUdiCatioN REGISIIY .....ccuiiiiiiiiieieiee e

Relationship Between Authorised Nominating Authorities and Adjudicators.............ccccc......
Role and Functions of an Authorised Nominating AUthOritY..........cccoevvviniieninisiceee
Suspension or Cancellation of Registration of an Authorised Nominating Authority ............
Suspension or Cancellation of Registration of an Adjudicator ..........ccccecevieerivnieneereseennnn,
AdJUAICATION CEITITICATES ... .eiviiiieieeieie ettt

N ] 0 1=T g o 1ol SO RUSSRPR
ComPArative TaBI ..o e
Syllabus for the Certificate in Adjudication under BCIPA .........ccoiieiiieniee e
‘Construction Work' v 'Building WOrK' ...........oooiiiie e
'Extracts from Part 4A 0f QBSA ACE ..ot
QI 0] Lo O T TSSO



What Can The Adjudicator's Guide Do For You?

Adjudication is a skill which must be practised, and the Institute of Arbitrators and Mediators
Australia believes all adjudicators must be equipped with quality tools so that they may
develop their adjudication skills, and deliver reliable and fair adjudication

decisions/determinations.

The authors of The Adjudicator's Guide are Queenslanders, and the first edition of The
Adjudicator's Guide was written to satisfy the elements of Queensland's Certificate in
Adjudication.! For this reason, The Adjudicator's Guide has been written directly in response
to Queensland's Building and Construction Industry Payments Act 2004 ('BCIPA"). However,
BCIPA is based on similar legislation which has been in effect in New South Wales (in its
current amended form) since 3 March 2003, and in respect of which a significant body of
case law has developed. The New South Wales legislation is known as the Building and
Construction Industry Security of Payment Act 1999 ('BCISPA).

1" The elements are prescribed by s3 and Schedule 1 Part 2 of the Building and Construction Industry

Payments Regulation 2004 (Qld), together with further sub-elements which the Queensland registrar has
included in IAMA's conditions of registration as a body which may issue a Certificate in Adjudication under
BCIPA. The syllabus for the Certificate in Adjudication under BCIPA is included in Part F (Appendices).

Queensland's BCIPA has adopted many features of NSW's BCISPA: some with slight
modification. It follows that the case law that has developed in New South Wales provides
insight as to how Queensland's BCIPA provisions are likely to be applied. The Adjudicator's
Guide analyses the Queensland provisions in the light of the New South Wales cases.

BCISPA is also very similar to Victoria's Building and Construction Industry Security of
Payment Act 2002 ('‘BCISPAV"), with the most significant difference being that BCISPAV
allows respondents to provide security for adjudicated amounts, rather than requiring
payment of adjudicated amounts directly to the claimant. Western Australian and Northern
Territorian legislation also provides for adjudications of disputed payments for construction
work and related goods and services (Construction Contracts (Security of Payments) Act
2004 (Northern Territory) (‘(CCANT') and Construction Contracts Act 2004 (Western
Australia) (CCAWA)).

Although there are many subtle differences between BCIPA, BCISPA, BCISPAV, CCAWA
and CCANT, The Adjudicator's Guide will provide insight and guidance to adjudicators
proceeding under each of these Acts, and a comparative table of the various Acts is included

in Part F (Appendices).
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Frequently Asked Questions

THE ADJUDICATOR'’S GUIDE

1. How do I install the publication? :-

» Select “Subscribe Now” link to The Adjudicator’'s Guide

» Complete the registration especially the mandatory fields marked with (*).
Please ensure that your preferred Licence Name is spelt correctly as this
will be used on the publication. Click Send.

NB: For a Network version, you will need to select the number of concurrent

users. For standalone/single-users, leave as ‘0’.

» You will receive an email notification with your Authorisation key and other
access details such as the URL to download the publication.

2. | have a Windows XP Service Pack 2 & once the download is completed,
| get the following message: “To help protect your security, Internet
Explorer blocked this site from downloading files to your computer.
Click here for options”.

Windows XP Service Pack 2 users may see a yellow strip appearing at the bottom of
the Internet Explorer toolbar when attempting to download eComPress publications.
This is simply a security measure to prevent unwanted pop-ups when accessing the
Internet.

You will need to take the following actions:-

» Click on the yellow strip

» Select Download File

» Click Yes (if applicable)

» Choose to Run or Save your publication
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3. When installing, | get the error "Please verify that the Name, Users and
Authorisation Key are correct”. What does it mean?
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EITHER the “Licence Name” entered is invalid. It must be entered precisely as stated
on your notification email.

OR the number of “Users” is incorrect. This will apply if a network version was
purchased.

OR the "Authorisation Key" has been entered incorrectly. Again, check your
notification email.

EIS recommends the user copies and pastes this information into the Set-Up box

4. When | try to run the software, | get the error: "Licence Violation. This
product is not licensed to be used in this manner".

This will occur if an illegal copy of the software is being copied from one PC to

another PC OR if the user is trying to install a standalone or single-user version onto
a network drive.
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5. Once | have installed the software, the message “IAMA Arbitrators and
Mediators Guides has been reinstalled. Would you like to reset the
options to the default settings?”
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This prompt message will only apply if the software had been installed and
uninstalled previously. The settings chosen would remain unless you choose to apply
the default settings.
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6. How much space do | need on my hard drive?

The software, when installed, is less than 940Kb & remains permanently compressed-
enhancing its performance and saving valuable disk space.

7. What sort of browser or additional software do | need to purchase or
install?

None- the publication comes complete with its own browser, therefore no other
software is required.

8. If I try to uninstall the software, | get the following message:-
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Quit access to the publication First,
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or right: click the Drag-on and Exit.
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This means that the software is either open or the drag-on is active. You need to
close the publication or right-click on the drag-on & select the “Exit” option.
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