Customers, Complaints and Corporations
For companies that get the customer experience right, the role of mediation, arbitration, or court time for customer disputes is a non-topic.
As the recession bites, Corporations look to keep their existing customers longer, ideally sell more and make every customer interaction count.  This philosophy is clearly set out by Telstra’s new CEO David Thodey:

“What is so very, very critical is our customer and focusing on how we can serve our customers…This is about enabling our people to do a better job; because at the end of the day it’s about the people in the call centres, the technician when he turns up at someone’s home – abut enabling them to deliver a great customer service and that’s what we going to be focused on as we move forward”

The costs of customer defection are just too high.  We all know of the saying that people who have a negative customer experience are likely to tell others about it far more than if they have a positive experience.  Unfortunately, for Telstra, and the fact that we have around 19 million fixed and mobile services, the chances of having negative customer experiences and claims is higher than for most companies.  

The courts are of course a scarce resource, with large scale litigation increasingly coming under criticism because of its overall impact on the access to justice for other parties.  Contrary to a view that is often expounded, my experience working as in-house counsel is that  Corporations are keen to find cost effective methods to resolve complaints and disputes. It is not simply a question of legal costs; we also consider the brand impact, negative media attention and the drain on management time.  Indeed it is the role of In-house counsel to advise on the range of customer issues – from the design of a complaints process, training needed to eliminate repeat type complaints and processes to resolve more complex disputes.  

Today I’m going to give you my perspective, as in-house counsel on the role of ADR to resolve disputes, and the times when, court is the most appropriate venue for resolution.  I’ll illustrate the points using some case examples, where I’ve encountered some of the more complex customer issues.  I’m going to use the term ‘ADR’ loosely, to refer to any process, not part of the litigation process.

Corporate perspective 

Originally a Government owned entity, the Commonwealth sold its remaining stake in Telstra in November 2006.  Telstra is Australia's leading telecommunications and information services company, with one of the best known brands in the country. 

· Telstra offers a full range of products and services and compete in all telecommunications markets throughout Australia, providing 9.2 million fixed line services and 9.7 million mobile services, with 5.2 million 3G customers.  Sensis, the directories, business, Bigpond, internet Services Provider, Foxtel for PayTV
· In the financial year ended 30 June, 2008 sales revenue was A$24.7 billion and reported EBIT A$6.2 billion. 

· Through subsidiaries Telstra is the second largest full service provider in New Zealand, Telstra Clear and the leading mobile operator in Hong Kong - CSL.  Telstra also has interests in a number of Chinese on-line businesses  and operates internationally in the UK and the USA
Telstra operates in a complex legal environment.  Telecommunications is a highly regulated industry.   Telstra also attracts a large range of Telstra specific regulation ranging from the requirement to be the triple zero answer point, to provide directory assistance services, to ensuring that the re is a local presence in rural and regional areas.  A legal team the size of most mid tier firms supports the business.  The size is driven by the complexity of the legal environment in which Telstra operates and the simple fact that it is more cost effective to have an in-house team than brief all matters externally.  
Telstra also has a Dispute Resolution team. This team is not aligned with any particular business unit, rather it provide s a range of advice to the company, from pre litigation, to resolution or trial.  
Few corporations have a dispute resolution group within the company – traditionally, it’s been banks, but increasingly other corporations, like BHP are recognizing the specialist skills that can be offered by having in-house litigators. 
 Telstra’s dispute resolution team focuses on primarily commercial issues rather than regulatory litigation.  My job can cover anything from a coronial inquest to a class action (and the plethora of issues in between). The team consists of 6 lawyers, and 3 paralegals and 2 technical specialists.  The paralegals in the team manage Telstra’s public liability claims and subpoenas, while the technical analysts assist with our review of claims – this is an invaluable resource because of the numerous technical issues that arise in claim made by customers about services not working properly.  Focussing purely on the customer claims, with the equivalent of 2 full time lawyers, we open on average 175 escalated claims per year; the amount in dispute ranges between approximately $20M and $35M annually, with claims resolved for on average around 5% of the amount claimed.  Obviously this changes year on year driven by the volume of claims and the amount claimed.  However, we find that less than a handful of claims per annum are taken to the next step of litigation. 

It wasn’t always like this.

In 1994, Austel, the then regulator, expressed the following view:

“It was apparent that there was a view within Telecom, that the original COT cases were seeking a free ride and that Telecom must not be regarded as the new bank available to any business in financial difficulties because of the recession…..there was a strong view within Telecom that the appropriate way of resolving the issue would be for the complainants to take their concerns to court”  

The statement may date back 15 years, but for many corporations the issue is the same today as in the last recession.  As finances get tighter, all round, the pendulum can rapidly swing from valued customer, to complainant, to court.  What’s illustrative about this view and the later case that I am going to talk about is, sometime ADR does not have the desired finality that allows the parties to resolve issues and move forward.
When I started at Telstra in 1997, just before its first steps into privatisation, my first role was to work in the legal team on what was then referred to as “CoT cases” – Casualties of Telecom – a group of customers who had had  a series of long running disputes with Telecom.  My somewhat naïve private firm view, stepping into what was then the Public Service, was “how hard could it be?” Many of these cases either had been through intensive negotiations/mediations in some cases settlements had been paid.  Due to dissatisfaction with the settlements, ultimately “Fast track arbitration” was agreed to resolve these disputes.   The Fast Track Arbitration process is well described in the judgement of Harper J, in Garms v Telstra 
.  The claimant brought this claim in the Supreme Court, seeking to set aside the arbitrator’s decision.
Key features of this process were:

· Independent arbitrator appointed

· The arbitration was to be conducted ‘on the documents’

· Specified time for ‘pleadings’

· Process for document exchange

A key feature of this arbitration was the sheer volume of documents – which would dwarf most mega litigation – it was this volume which prompted Harper J to observe:
 “It seems to me that in their increasingly despairing concern that the arbitrator…..did not share their view of the harm done to them by Telstra, the claimants blinded themselves to this ineluctable truth: that the extent of harm done to them by Telstra was not to be revealed by one document, or perhaps a number of documents. Nobody could do more than make an informed guess about the number of call losses suffered by the 
business….”  

Harper J, did not set aside the arbitrator’s award, although he was critical how legalistic the arbitration agreement was.  
This arbitration was but one of a series of arbitrations. Those arbitrations eventually concluded with either awards or settlements being paid.  In some cases it took a number of years.  But in many cases the claimants did not feel they got the closure needed for their claims.  Since then there have been a number of further enquiries by various Government departments, the issue has been raised frequently in the Senate over the years and  I still receive correspondence seeking to have the claims reopened, re-examined or re-run. 
So the key learning of any alternative dispute process is that success depends on speed of the process, being voluntary and trust, between the parties and in the arbitrator.  
It also depends if both parties are actually able to isolate what they want out of the process. Sometimes, what the customer may ultimately want isn’t something that a company would agree to or deliver.  I have found that what the ‘law’ can deliver people isn’t necessarily consistent with their own expectations. 
Having been at Telstra through the period of the CoT claims and the arbitration, as well as more recent litigation, I am firmly of the view that you can tell very early on whether there is enough goodwill and flexibility to move to ADR , through our standard complaints process or whether it is going to end up in court. 
In essence, you need to know your claimant and get a bit a ‘reading’ on what their commercial (or emotional) drivers are.   I also believe that how we treat the claims and the customers behind the claims is vitally important. 

What makes an effective claims management system?
· Customer relationship at the centre

These cases show the importance of prompt resolution and open communications.  It is often difficult to explain service difficulties or calculate losses that may flow from service interruption. The legal answer may be there is no liability because of exclusion clauses; the commercial answer may be different – will I lose this customer if I enforce this term?  It’s a hard balance, but it is a commercial not a legal call.

In any company, in-house lawyers are a scarce resource.  While it’s easy to allocate claims to the legal team once court proceedings have issued, it’s altogether more difficult to determine where to draw the line for legal involvement in the pre-litigation stage.    
Claims management processes need to focus on what I’d call “legal lite” – how can you triage claims so the most complex are dealt with by lawyers.  Complexity may come from: amount claimed and the corporation’s financial exposure; it may come from the brand risk and possible media involvement, even if the amount potentially in dispute is low.  Effective triage means that the front line need to the tools, training and culture to resolve issues early, and where to engage a lawyer. 
I think corporations like Telstra shouldn’t be scared of saying “sorry, we didn’t do this right, let’s fix it”.  Perhaps, for all sorts of reasons in the past, we took a different approach but I think we need to acknowledge that things don’t always go how they should go. 

Expectation management
You can never over-communicate with a customer!!

I should also mention that many of the claims Telstra receives can be quite technical and complex and it can take quite a bit of time to get to the bottom of what has actually happened. That takes time and expertise and I know our customers feel frustrated when the claims process takes so long.   Quite often, our people are trying to piece together the story.  Expectation management is critical to managing this claim with the customer. 

Accessibility to staff

Telstra, like other big corporations, also suffers from being a ‘faceless corporation’.  Part of managing claims is to also present a human face of the corporation and to try and deal with the claim in a way that doesn’t drag on but also sets customers’ expectations about what our claims management process can deliver. 

Unfortunately satisfactory resolution is not always possible. There are the relatively few cases that need to run to court; sometimes it’s a matter of timing – disputes need to be ripe for resolution – this may be before proceedings are issued, it might be part way through proceedings, or the door of the court.  There is a place for ADR: the challenge is sometimes when to propose ADR. 

When resolution is not possible….
I suspect I am not the only one who has also been on the receiving end of litigation that shouldn’t be anywhere near a court room.

There will also be times when a claim is absolutely futile and that are when it is important to know when to push the plaintiff to resolution.  The things that we have used to focus the minds of plaintiffs have been Calderbank Letters, Offers of Compromise or suggesting that a matter be referred to mediation.  

Experience tells me that if a claim is futile then it is important to set expectations very early on in the proceedings that you will defend the (as any defendant is entitled to do) and demonstrate the futility of the matter to the court.  While we don’t believe in wasting money defending matters where we could have settled for less, we also believe that there are some cases where you cannot simply write a cheque to get rid of a matter.  At the end of the day, our shareholders would also expect us not to throw away good money simply to get rid of a claim. 

I should add that it is always a fine balance between defending matters that are futile and also weighing up how much it will cost you to defend them.  . The legal costs of proceedings are at the forefront of my mind and I always have one eye on the strategy and another on the external legal costs, so the later matters resolve the bigger impact on my budget.
A good example of the approach that court is the best option can be found in the case of Purton-Smith vs Telstra.
 I’ll briefly outline the facts and why court became the only option. 
The basic facts were:  
Mr Purton-Smith ran a party hire business and a catering business, Enfield Park Pty Ltd.   In 1992, Telstra sold Enfield Park a call diverting machine, which enabled him to divert calls from his work premises to home.  It was alleged that the call diversion system did not operate properly, but it took a number of months before Mr Purton-Smith worked out that the calls were being diverted, incorrectly, to a number in Caulfield.
By mid 1993 Enfield Park was in financial difficulty, and was ultimately wound up in 1994.  The liquidator of the company lodged a claim with the Telecommunications Industry Ombudsman, against Telstra, alleging that the faulty call diversion service caused Enfield Park to lose customers.  
Mr Purton-Smith also lodged a personal claim with the Telecommunications Industry Ombudsman.  This is despite the fact that the contracts to provide telecommunications services were between Telstra and the company.  
Mr Purton-Smith alleged that in the course of a meeting in January 1995 with the Deputy Ombudsman, his assistant and representatives of Telstra, and agreement was reached that the claims of the liquidator would be dealt with first, and then Mr Purton-Smith’s personal claims would be mediated or arbitrated.  In 1995, without admitting liability, Telstra settled with the liquidator of the Company; but Mr Purton-Smith maintained that he had a personal claim against Telstra, arising out of the agreement to mediate or arbitrate.   
In May 2000, Mr Purton-Smith commenced County Court proceedings against Telstra.  Throughout the proceedings Telstra denied that there was an agreement with Mr Purton-Smith, nor was there any cause of action available to him.  Mr Purton-Smith’s evidence was not accepted at the trial in 2006; and no contract or agreement was found.  In my view this case never had merit, but the only way to bring finality was to have a trial in the matter.  

I also think it illustrates that there are no winners in this process. It costs time and money for all parties. 

Conclusion
 Ideally, well managed complaints process avoids the need for mediation or arbitration. I think for at least 80% of claims sent to Telstra, they are managed in an efficient manner. 
 However, as I have mentioned, at Telstra this is still a work in progress. We are not there yet and a very small number of claims end up in litigation.  We are taking steps – steps to ensure the Company is not as faceless.  Just on Friday
 Telstra CEO announced a new approach to dealing with customer issues.  In recognition of what can often be an embarrassing barbeque conversation about a negative Telstra experience which has not been resolved a new email ‘hot line’ has been established.  Further, staff will have an escalation point where if their own customer issues have not been resolved through the usual channels, a specialist customer team will be in touch within one business day, and will fix the problem within two business days or get back in touch if they can't.  It’s about each staff member being personally responsible for the customer experience. Proactive, quick responses and “putting it right” are how complaints and the need for mediation, arbitration or court processes are reduced.
Sue Laver
General Counsel Dispute Resolution and General Counsel Telstra Country Wide
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