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This paper serves as a companion piece to papers delivered in a common session by Albert Monichino and Jonathan Redwood of the Victorian Bar, dealing with a proposal for a domestic UNCITRAL Model Law
 - based commercial arbitration act, and proposals for reform of Security of Payment regimes in Australia by David Campbell-Williams, BA (Toby) Shnookal and Robert Riddell.
  The proposal for a new domestic commercial arbitration act reflects the views of New South Wales Chief Justice Spigelman in his paper delivered at the Opening of Law Term 2 February 2009.

This paper also includes a proposition that, along with the reform of commercial arbitration and security of payment legislation, either prompt harmonisation
 or Commonwealth legislation addressing the complex issues of proportionate liability should also be implemented.  
The construction industry, or more particularly, the resolution of disputes and claims arising within the construction industry, is affected by the significant differences between, and the complexity within, proportionate liability legislation.
  The divergence of approach across the States in what is supposed to be a national reform initiative is, in my view, simply deplorable.  The uncertainty as to whether, or how, proportionate liability may be applied in arbitration,
 and the complexity which is imposed is, or ought to be, the subject of prompt legislative correction.    
The Role of the Institute of Arbitrators & Mediators Australia 

The Institute of Arbitrators and Mediators Australia (“IAMA”) is a national organisation and one of only a few ADR associations which are active in all States and Territories.  Within its membership are representatives of a wide range of professions and sectors of commerce and industry.  Significant amongst IAMA’s members are those involved in, or associated with, the construction industry. 
Security of Payment - Adjudication 

The construction industry has for the last decade been the subject of significant alteration in payment practices introduced under security of payment legislation. These reforms, however, have not proceeded upon the basis of a nationally consistent approach.  
The development of adjudication under security of payment schemes in New South Wales,
 Queensland
 and, to a lesser degree, in Victoria
 and other States
 has become an important part of IAMA’s activities, and the membership of IAMA makes a substantial contribution nationally to adjudication processes.

The legislation under the disparate security of payment regimes is, however, unfortunately inconsistent.
  The unnecessary, but complex, differences in administration and procedure are a burden for the construction industry and for the membership of IAMA, especially those wishing to practice in more than one jurisdiction. The essential objective of a straightforward time - limited interim determination of an entitlement to a progress payment ought not to involve the divergence and complexity of approach that has been introduced across the jurisdictions.
Two aspects of the interpretation and application of the legislation require attention.  The first is the identified
 inconsistency between those provisions which attempt to limit or exclude defences and cross claims in enforcement proceedings,
 and s 52 of the Trade Practices Act 1974 (Cth) which addresses misleading and deceptive conduct.
   
The second possible flaw in the apparent intended operation of the legislation arises from the provisions of the Corporations Law (Cth)
 which, inter alia, permit offsetting claims to be raised in insolvency proceedings brought to enforce a judgment regularly obtained under security of payment procedures.
I suggest that IAMA ought to be at the forefront of proposals for reform of security of payment legislation.  The possibilities have been explored by Campbell-Williams, Shnookal and Riddell in their papers presented at this conference.
  The Standing Committee of Attorneys General (“SCAG”)
 could be expected to consider harmonisation, but I understand there is currently no such proposal before them.  
Government has not recognised the problem.  However the necessity for reform is a matter on which IAMA, as one of only a few nationally active Authorised Nominating Authorities (“ANAs”), is well placed to agitate for change.  IAMA ought to develop and promote nationally suggestions for reform, in the interest of both the construction industry and its own membership who use the legislation.  

Some members of IAMA have provided valuable services in preparing adjudication training and accreditation programs of a high standard,
 and the staff within IAMA provide efficient and professional services to disputants and the membership.  Unfortunately, however, the skills in both areas are not as transportable as they should be.  IAMA could, and should, implement nationally recognised adjudication training and accreditation.  

Commercial Arbitration 

The next area of concern is the slow progress of reform of domestic commercial arbitration legislation at a national level. Whilst SCAG has had this issue on its agenda, progress has been disappointingly slow to say the least.  Even embarrassing, as suggested by the Chief Justice of NSW on 2 February 2009.
 
My strong recommendation is that the development and promotion of reform of commercial arbitration legislation ought to be a major part of the program of activities conducted by the IAMA in the immediate future.  The opportunities addressed in the paper by Monichino and Redwood must be pursued promptly and efficiently.  
Proportionate Liability

The next area of legislation considered by this paper is one which some might see as peripheral to IAMA’s concerns.  I suggest, however, that the uncertain consequences for arbitration arising from the introduction of proportionate liability legislation are such that it should be given particular priority by IAMA. 
There are particular aspects of proportionate liability legislation which clearly impact upon the practice of commercial arbitration.  The possible consequences, at least in some States, are such that the future viability of commercial arbitration as a dispute resolution procedure might be at risk.  
A degree of uncertainty as to the application of proportionate liability to arbitration has certainly emerged.
  This uncertainty and the possible consequences for the practice of arbitration are matters which IAMA must address and develop and promote remedial legislative reform.   
The three areas of legislative reform covered by this paper, commercial arbitration, security of payment and proportionate liability legislation, are, in a number of important respects, related.  The inconsistencies between the existing State legislation, particularly for security of payment,
 are an unnecessary burden on the construction industry and those involved in the resolution of disputes within the construction industry.  
IAMA ought to have a policy to actively pursue reform in these areas through a range of strategies, including submissions to the COAG,
 promoting interest within representative industry bodies and approaching politicians.
Commercial Arbitration 
There are two principal imperatives that justify the introduction of an UNCITRAL
 Model law for domestic arbitration.  That is, quite apart from the antiquity of, and the developing inconsistencies between the so-called Uniform Acts and their judicial interpretation.
  

Australia will benefit from the current proposals for reform of the international arbitration legislation by the Commonwealth.
  That process of reform focuses, inter alia, on improving Australia’s position in the sphere of international arbitration, as explained in a paper by the Attorney General of Australia in at the International Arbitration Conference, Making it Work for Business, in Sydney November 2008.
  
There is no reason, or at least no justifiable reason, for Model Law-based procedures to not also extend to domestic commercial arbitration.  No doubt there will be some debate, inter alia, as to the provisions dealing with the extent of, and basis for, Court intervention in arbitration proceedings.  Some of the issues as to what might be included have been addressed in the paper by Monichino and Redwood.  There are some European countries which have adopted like legislation for both international and domestic commercial arbitration.  Whilst others including England, Wales, France and Germany have not.  In Singapore and New Zealand the legislation is based on the Model Law and applies to both international and domestic arbitration.  
The recent Scottish Arbitration Bill
 is broadly based on the Model Law. Hong Kong, after a detailed review of its Arbitration Ordinance,
 is in the process of a model law reform for commercial arbitration.  The Bill involved is likely to be passed shortly by Legco.
  There is, accordingly, international recognition of the advantages of parallel international and domestic arbitration legislation.  International commerce is familiar with the procedures involved under Model Law arbitration and, I suggest would welcome the consistency and predictability which a common approach would permit.
The more important justification for such reform is, however, the current parless state of commercial arbitration in Australia.  The pervading perception amongst users of the procedures and senior construction lawyers is that arbitration is inefficient and unreliable.  The problem is not new, but the prolonged failure by many to acknowledge as much has exacerbated the problem.  IAMA has a significant role in, and responsibility for, the reversal of this perception.  The introduction of either uniform Model Law-based national or Commonwealth legislation would also provide IAMA with the opportunity to retrain, reassess and regrade arbitrators to a standard which would enhance the process rather than continue the decline.  If IAMA does not, other organisations will.
One consideration which might justify Commonwealth legislation for commercial arbitration is the related issue of the uncertainty as to the application of proportionate liability to apportionable claims which are referred to, or are referable to, arbitration,
  For the reasons explained later in this paper, the proportionate liability legislation in some States is in terms such that the use of arbitration as a vehicle to resolve disputes involving claims for economic loss is problematic, to say the least.  National uniform or Commonwealth proportionate liability legislation could address these issues.

Security of Payment

The nut that adjudication in the UK was designed to crack, being delayed payments under postponed rights to arbitrate in standard form building contracts, was not native to Australia.  There was, however, a perception that there were widespread un-Australian practices
 which affected the small business end of the construction industry.

If the intended small business focus of the reform had been more narrowly defined in the legislation and the process refined for that sector of the construction industry, then the complexities that pervade the process might not have developed as they have.  

Harmonisation of the disparate security of payment legislation could be expected to be, but regrettably is not, on the SCAG agenda.  IAMA needs to develop, and promote, a policy for uniformity.

Whether the legislation is to be the product of harmonisation through SCAG, or a Commonwealth enactment, the process of adjudication should, in my opinion, be limited.

The beneficiaries of the short, sharp interim adjudication procedure should be participants in small business.  The scheme should be limited only to claims for payment for the value of work performed.  This necessarily will include work outside the contractual scope (ie variations).
  Time-related claims other than those for which there is established entitlement under contractual regimes ought be excluded.
  The value of claims and the amount of main contracts and sub-contracts
 could be capped with limited or scaled or stepped processes defined.  Larger and more complex disputes arising in the construction industry ought be dealt with under procedures that are developed specifically for them including commercial arbitration.

Whilst harmonised uniform legislation is possible, there are, however, two areas of amendment to security of payment legislation, which would seem to be best able to be addressed at the Commonwealth level.  These are the inconsistency between s 15(4) of the Building and Construction Industry (Security of Payment) Act 1999 (NSW) and the Trade Practices Act 1974 identified by the NSW Court of Appeal in Bitannia Pty Limited v Parkline Construction Pty Ltd.
  If the legislative intention is that misleading and deceptive conduct,
 at least that involved in the service of documents prior to or during the course of an adjudication, is to be precluded then this clearly can only be effected under a Commonwealth Act.

The second area is of greater concern and concerns the issue of enforceability.  The legislation contemplates the issue of an adjudication certificate by an ANA which, when filed in Court, permits the entry of judgment for the amount.  Alternatively, summary judgments may be obtained where there has been no responsive payment schedule.

It is now apparent that the enforcement of judgments by the use of statutory demands pursuant to s 459G and s 459H of the Corporations Law is somewhat problematic.
  It seems also that a respondent to an adjudication and the judgment debtor under the procedural judgment, will be permitted to rely upon issues raised in the payment schedule and adjudication response as offsetting claims.
  It also seems that even where there has been no payment claim or payment schedule, the existence or adequate proof of an offsetting claim would permit the respondent to set aside a statutory demand based on the judgment.
  
Legislative amendments to deal with this issue of enforceability can, I suggest, only effectively be made to the Corporations Law.  Again, if the legislative intention evident in, for example, s 5(4) of the NSW Act, of precluding or restricting available defences in enforcement proceedings is to be given full force, then consideration should be given to including such limitation in the Corporations Law, when judgments conventionally obtained under security of payment procedures are enforced.
Proportionate Liability

Building actions have been subject to limited proportionate liability regimes for some time in Victoria
 and New South Wales
 which did not attract a great deal of judicial consideration
 or learned comment.  The introduction of more general proportionate liability as part of civil liability for economic losses in Victoria from January 2004,
 in NSW from December 2004,
 in the other States and Territories
 and in Commonwealth legislation
 has added complication and confusion to commercial litigation in Australia.  This is made even more difficult because the legislatures in each State have rejected the notion of uniformity and imposed a range of complicated and inconsistent provisions.

Whilst some of the uncertainties as to the interpretation and application of proportionate liability legislation are now somewhat settled, some serious unresolved issues remain, particularly as to how, or if at all, proportionate liability can be applied in commercial arbitrations.  It is now reasonably clear that a concurrent wrongdoer is one who is, or would be, liable under an established basis in law to the plaintiff.
  It is also apparent that as long as there is liability arising from a failure, in fact or in substance, to take reasonable care, it may not matter how the pleading is framed against the concurrent wrongdoer.
  
Further the party seeking an apportioned reduction in damages must plead and fully particularise the claim they assert the plaintiff has against the wrongdoer.
  It would also seem that where the concurrent wrongdoer is not required to be a party to the proceedings, as in States other than Victoria, or has not been joined, then the defendant will have the onus of proving the claim and the measure of the absent party’s culpability. 
This leads to a conundrum, at least in so far as arbitration is concerned.  The significant difference between the provisions across the States is how the role of absent defendant wrongdoers is addressed.  Some require the Court to have regard to the responsibility of any concurrent wrongdoer who is not a party;
 others permit the Court to have regard to the contribution of absent wrongdoers.

Finally, Victoria requires that for an apportionment to be made the relevant concurrent wrongdoer must be joined as a defendant to the proceedings.
  Of course this requires the defendant, when seeking the joinder to demonstrate that there is an appropriate basis for liability on the part of the putative additional defendant.  

Consistently with the contractual basis for arbitral procedure, there is no power under the Commercial Arbitration Act in any State to permit joinder of additional parties.  If the claim involved is one which is subject to an arbitration clause, but legitimately involves shared culpability, the respondent will not be able to have the benefit of an apportioned reduction in their liability in the arbitration.
However, in some States, such as NSW,
 the legislation permits apportionment as against notional defendants who are not parties to the proceedings.  The defendant is merely required
 to initially give notice of potential concurrent wrongdoers and also, as referred to above, to fully plead the case which the plaintiff might have against the absent concurrent wrongdoers. 
Even if an arbitrator, consistent with the law,
 applied an apportionment reduction in the respondent’s liability, the separate recovery by the claimant / plaintiff against the absent wrongdoers would not be limited or bound by the apportionment.  There could be no res judicata or issue estoppel as against non parties.

The result accordingly will be as a multitude of proceedings with the substantial risk that inconsistent findings will arise as to the primary issues involved in the claimant’s / plaintiff’s claim, being the actual cause of any loss or damage which is found to arise.  See for example, the recent consideration by the NSW Court of Appeal in Commonwealth of Australia v BIS Cleanway Limited: 
The determination of the issues such as these, separately from determination of issues relating to the declaration sought would be very likely to raise serious problems of the kind that can be raised when separate determinations of interrelated questions are sought
 
Council of Australian Governments

On 30 April 2009 the Council of Australian Governments (“COAG”) held its 26th meeting in Hobart.  COAG’s meetings are attended by the Prime Minister, Premiers, Chief Ministers, and the President of the Australian Local Government Association, and often include Commonwealth, State and Territory Ministers in areas considered by COAG as part of its reform agenda. 

The broad reform agenda of COAG “to boost productivity, increase workforce participation and mobility and deliver better services to the community” is administered under a number of working groups.

The Business Regulation and Competition Working Group was established with the objectives of accelerating and broadening the regulation reduction agenda;  to improve processes for regulation making and review, and to deliver significant improvements in Australia’s competition, productivity and international competitiveness.  

The proposals for reform addressed in this paper and in the companion papers delivered during this conference are clearly within the reform agenda which has been implemented by COAG, particularly through the Business Regulation and Competition Working Group.

Whether the objective is harmonisation of inconsistent state legislation, such as is presently being considered for OHS regulations, or the introduction of Commonwealth legislation, the logical organisation to which proposals for reform ought be addressed is COAG.  IAMA, in co-operation with professional and industry representative bodies, knows where to deliver its message.
Ian H Bailey SC 
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