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The Cases for and Against Harmonisation of Security of Payment Regimes in Australia:

Constitutional Speed Limiters
In the very short time that I have to speak with you today, my focus will be on the issues federal legislation present to the various state security of payment regimes.  These present instructive examples of state laws clashing with or having their wings clipped by Commonwealth legislation and the problems, uncertainties and inefficiencies that result.  They also show-cases means of frustrating or ameliorating the enforcement of security of payment debts.
Entrenching a right of a party that undertakes to perform construction work or provide construction related goods and services to enforceable progress claims is, in my view, a positive thing.  I am also of the view that the fast, private, mandatory adjudication of disputed payment claims has assisted to dispel an assumption that the satisfaction of a contractual commitment to pay progress claims was somehow optional or of low priority.  This, in my view is also a good thing.
To me, issues that limit the effectiveness of the operation of the various security of payment legislation are unhelpful.  A significant source of such issues is Commonwealth legislation.  The brakes that Commonwealth legislation apply can frustrate the achievement of the security of payment acts’ objectives.  This provides the basis for a case for harmonisation of State and Commonwealth laws in this area, by whatever means.
David Campbell-Williams has already helpfully reviewed the differences between the various state regimes and provided a view as to characteristics, innovations and quirks of the legislation in each of the applicable states.  I do not therefore propose to set out my view of what a harmonised security of payment regime should look like.  I do however propose to briefly address four matters:
1. firstly the context, that is putting the case that security of payment legislation can achieve its objectives.  I will limit my observations to New South Wales and Queensland.  B.A Toby Shnookal has already addressed the brakes on the operation of the Victorian Act.  Those brakes result in the Victorian legislation not providing a strong basis to examine the matters I wish to address;

2. the brakes that the Corporations Act places on the enforcement of statutory debts under the security of payment acts
;
3. the impact of the Trade Practices Act; and
4. what is still to come.

The context
The security of payment legislation, particularly in New South Wales and in Queensland, appear to have been remarkably successful in achieving its object of ensuring that a person who undertakes construction work or provides related goods and services is entitled to receive and is able to recover progress payments.  They have also successfully implemented a fast and cheap, private mandatory adjudication system that often results in payment of a determined amount on an interim basis, assisting the lifeblood of the construction of project (i.e. money) to flow to the extremities.
The New South Wales and in Queensland courts have supported the achievement of the objectives of the security of payment legislation.  The high point of that support remains the Court of Appeal decision in Brodyn v Davenport in 2004.
  
Arguably, the most significant of the security of payments acts’ provisions, in terms of achieving the acts’ objectives are those that disentitle a person from raising matters, in defence of a statutory debts or adjudicated amounts, when those issues could have been raised in a payment schedule but were not, or where those matters were put in a payment schedule but the adjudicator determined the issue in the claimant’s favour.
  These sections also prohibit any cross-claims (or counterclaims) against the claimant in the enforcement proceedings.  I will refer to these as the ‘Anti-Suit Provisions’.
However, the states do not exist in a vacuum.  They exist in a Federation of states known as the Commonwealth of Australia.  The legal relationship between the states on the one hand and the Commonwealth on the other, is prescribed by the Commonwealth of Australia Constitution Act (the Constitution Act).
Section 109 of the Constitution Act provides:
‘109.
Inconsistency of laws

Where a law of a State is inconsistent with the law of the Commonwealth, the latter shall prevail and the former shall, to the extent of the inconsistency, be invalid.’
That has not gone unnoticed by the lawyers.
The Corporations Act and Statutory demands
A statutory demand is a demand, in a prescribed form, made under section 459E of the Corporations Act 2001.  It presents a fast inexpensive and effective method of enforcement of judgment and other debts and is therefore very popular and frequently adopted debt recovery strategy.  Where a statutory demand is served, the respondent has three options:

1. Pay the amount demanded;  
2. Settle the demand on the best available terms; or

3. Attempt to set the demand aside.

Failure to successfully address the demand exposes the respondent to an application by the creditor/claimant to the court for orders that a liquidator be appointed to the respondent debtor and it be wound up.  As with the Anti-Suit Provisions, if the statutory demand is not disputed in the prescribed time and in the prescribed manner, the respondent is generally forbidden from raising its defences to the debt in the court action that can follow.
Initially, it was assumed that, given the Anti-Suit Provisions, the enforcement of statutory debts owed under the security of payment acts would be a walk in the park, with the respondent being forbidden from raising matters that should have been raised in a payment schedule or which were raised, but not decided by an adjudicator in the respondent’s favour.  However, the Corporations Act makes limited provision for applications by the company to apply to set aside statutory demands.  Two common grounds for such applications are that the debt upon which the demand is based is disputed and the company has an offsetting claim
.  The Anti-Suit Provisions suggest that the respondent should not be entitled to rely on either of those grounds.  The courts have found differently.

Demir Pty Ltd v Graf Plumbing Pty Ltd
 related to work on a bakery.  Graf had obtained judgment on an adjudication determination in the amount of $27,564.58, including interest and costs.  Demir asserted an offsetting claim.  Campbell J found an offsetting claim that was not frivolous or vexatious (being the applicable test), but in respect of part of the claim there was no evidence as to how it was made up.  Accordingly the offsetting claim fell short of the judgment debt by almost $10,000 and the statutory demand was reduced to that amount, as opposed to being set aside.  

Discussion was had as to the effect of permitting offsetting claims to be made in the context of judgments for BCISPA's prohibitions on defences and cross claims.  Campbell J said:

"It is not possible, however, for the terms of a Commonwealth Act, the Corporations Act 2001 (Cth), to be construed, or limited, by reference to the intention implicit in a State Act. The provisions of Division 3 of Part 5.4 of the Corporations Act 2001 (Cth) set out a regime whereby a statutory demand is set aside whenever there is an offsetting claim, as defined"

So the statutory demand enforcement route is available but the amount recoverable through it may be discounted by the value of offsetting claims where they are not frivolous or vexatious and evidence can be put on as to how the offsetting claim is calculated.

In Greenaways Australia Pty Ltd v CBC Management Pty Ltd
, there was a security of payment based judgment debt for $97,000.  CBC sought to enforce the judgment debt by statutory demand.  Greenaways countered with an offsetting claim
 that it had been overcharged in the 15 previous invoices to a value of $102,500.  CBC asserted the offsetting claim was not genuine as it had been referred to in the adjudication and had therefore been disposed of.  This did not impress Barret J who found that the determination was not a determination of legal liability as a matter of contract between the parties.

The court agreed with Campbell J in Demir Pty Ltd v Graf Plumbing Pty Ltd in that the Commonwealth Law prevailed over the states' and as the offsetting claim was for more than the statutory demand, the demand was set aside. 

This reasoning is in line with the view that the security of payment legislation is set up as a "pay as you go" system, but winding up action, if successful, is a final act against a debtor company.  This action defeats the purpose of the interim nature of the security of payment legislation.

In Aldoga Aluminium Pty Limited v De Silvia Starr Pty Limited
 the plaintiff sought to have the statutory demand set aside on the basis that the contract between the parties did not authorise the defendant to undertake the work the subject of the progress claim.  So the ground for setting aside the demand was a dispute as to whether the debt had been contracted in the first place, as opposed to an "offsetting claim".  Palmer J found that the rationale underlying Demir and Greenaways applied equally in this context.  The dispute as to the existence of the contract went to all the demand, which was set aside.

Some of the other authorities illustrating the relationship between security of payment legislation and the Corporations Act include: 

· Max Cooper & Sons (Builders) Pty Limited v M E Booth & Sons Pty Limited

· Karimbla Construction v Alliance Group Building

· Falgate v Masterform

· Plus 55 Village Management Pty Ltd v Parisi Homes Pty Ltd

· Cashgain Pty Limited v Excell Building Corporation Pty Limited

· Jem v St Hillier Pty Limited

· Ozy Homewares v Wes Gordon

· BBB Constructions Pty Limited v Frankipile Australia Pty Limited

· Pacific Island Express Pty Limited v Empire Building Development Pty Limited

· Diddy Boy v Design

Statutory demands are not "dead in the water" as an enforcement tool for security of payment debts and adjudicated amounts.  If however the respondent can show a genuine dispute about the existence or the amount of the debt demanded or, more frequently, offsetting claims that it can quantify the Anti‑Suit Provisions can be overcome.  Even though the hurdle is not a high one, recent cases provide instances where the respondent has failed to satisfy the court that the statutory demand should b set aside
.  The case law indicates that the respondent will face difficulty disputing the debt cited in the statutory demand where the debt has been certified as a judgment debt.  The principle of res judicata should stand to discourage the court from looking behind judgment debts.  That is not to say that the court will not still strain to find a path around the Anti‑Suit Provisions.  Not so trained is going behind the judgment debt where enforcement of the debt has been stayed or an application has been made to set the judgment aside.  Considerably more strained is the decision of Hammerschlag J in Ozy Homewares v Wesgordon
 where his Honour said:
“[26]
Having regard to the provisions for restitution in the Act, it seems to me doubtful that a judgment which comes about because of the statutory regime in the Act in circumstances where a defendant cannot raise a defence or any cross‑claim which might nullify it as a final judgment creating a res judicata between the parties so as to preclude a genuine dispute in relation to the judgment debt for the purposes of section 459H [Corporations Act] (as opposed to not precluding the raising of an offsetting claim).

[27]
It is not necessary to decide that question now because, in my view, the present circumstances are ‘some other reason why the demand should be set aside’ within the provisions of s459J(1)(b) of the Corporation Act 2001.

[28]
In Eumina Investments Pty Limited v Westpac Banking Corporation it was the existence of an appeal based on reasonable and arguable grounds which, if successful, would have expunged the debt, which constituted the ‘other reason’.  Here it is the fact that the Act prevented Ozy from raising a defence or offsetting claim which would have had the same effect.”
Vis-a-vis the Corporations Act, the Anti‑Suit Provisions are practically stripped bare.  The implementation of the security of payment legislation’s pay as you go philosophy can easily be frustrated where the respondent can demonstrate the disputed debt or offsetting claim, even in the most doubtful of circumstances and if the respondent cannot even establish that, the danger is that the court is liable to identify ‘some other reason why the demand should be set aside’.
Trade Practices Act defences
The case of Bitannia Pty Ltd v Parkline Constructions Pty Ltd 
 was the first in-road by the Trade Practices Act into the security of payment legislation.  It related to a $575,000 payment claim for the retention fund under the contract for the construction of the Ettalong Hotel.
The claimant had made two previous claims for the return of the retention.  Those claims had been provided to the respondent's architect who rejected them, on behalf of the respondent, on the basis that warranties and as-built drawings had been not supplied (as required under the contract).  The claimant made a third claim but this time served it only on the respondent.  The claim was endorsed that it had been copied to the architect.  The claimant did not however in fact forward a copy to the architect.  No payment schedule was provided within 10 business days.  

The claimant subsequently applied for judgment for the amount of the claim under s15 of the NSW Act.  The Court of Appeal was eventually requested to determine whether the respondent could resist a judgment based on the statutory debt that arises when no payment schedule is served, on the basis of an alleged breach by the claimant of section 52 of the Trade Practices Act’s prohibition on misleading and deceptive conduct by a company in trade or commerce. 

The Court of Appeal concluded that s 15(4)(b)(ii) did not preclude the appellant's raising a defence to a claim based on a contention that the service was not effective because it involved misleading or deceptive conduct.  Basten JA held that the defence raised did not arise under the contract, nor was it in relation to a matter arising under the contract, he stated:

"Rather it was in relation to misleading or deceptive conduct on the part of the claimant which could lead to injunctive relief under s 87 of the Trade Practices Act."

There was plenty of debate as to whether a claimant's misleading and deceptive conduct under s 52 can in fact be raised as a defence in the manner that it had.  Whilst Basten JA's speech in relation to that is interesting, for present purposes it is sufficient to simply state that he found it probably was possible to defend an action to enforce the statutory debt on the basis of misleading and deceptive conduct in the service of the claim without having to rely upon constitutional grounds
.  

He did however "cover his back" by finding another route to side step section 15(4)(b)(ii).  A claim based on s52 Trade Practices Act 1975 could also be formulated as a cross-claim, (which the respondent in Bitannia v Parkline had done).  However any form of cross-claim in proceedings to enforce a statutory debt under security of payment legislation is prima facie precluded by s15(4)(b)(i).  S 15(4) of the NSW act
 is therefore an impairment of a right arising under the Trade Practices Act, a Commonwealth law, to resist a judgment for the amount of the payment claim.  He held that the NSW act could not validly exempt corporations, that are parties to construction contracts, from their obligations under the Commonwealth law.

He noted that section 32 of the NSW act makes it clear that the respondent may commence separate proceedings to pursue its claim under the Trade Practices Act.  Accordingly, the possibility of a stay on the judgment for the statutory debt was considered as potentially overcoming the inconsistency between NSW act and the Trade Practices Act.  However, it was noted that the very purpose of the prohibition in s 15(4)(b)(i) NSW Act is to prevent judgment on a payment claim being delayed by a cross-claim.  It is therefore very likely that a court would refuse a discretionary stay in those circumstances which are tantamount to the respondent trying to achieve indirectly the very result which Parliament had prohibited from obtaining directly, i.e. it could be seen to be an abuse of process.

Basten JA therefore found inconsistency between the state law and the Commonwealth’s Trade Practices Act and so the Commonwealth law prevailed
.

The potency of section 52 of the Trade Practices Act has also been demonstrated in the case of Austruct v Independent Pub Group
.  In that case the claimant signed a construction management agreement to renovate the Elephant and Wheelbarrow Hotel in Fortitude Valley with another party who later sold the premises and novated the contract to the respondent, Independent Pub Group.  Austruct forwarded a box of documents to the architect and a similar box of documents to Independent Pub Group’s registered office in Sydney.  Despite assurances by Austruct that the contents of the box sent to the architect was materially the same as that sent to Independent Pub Group, the box sent to Independent Pub Group included a payment claim under the Building and Construction Industry of Payments Act 2004 (Qld), which was not included in the documents that went to the architect.  The Dutney J held that Austruct’s conduct was misleading and deceptive and that conduct led to the respondent not submitting a payment schedule in time.
The court followed the decision in Bitannia Pty Ltd v Parkline Constructions on the effect of misleading and deceptive conduct in the context of the service of security of payment payment claims.  
“[65] It seems to me now established that s19(4)(b)(ii) of the BCIPA does not preclude reliance in s52 of the TPA to prevent the entry of summary judgment where a payment schedule is not delivered.  I an satisfied that it would be improper to permit the applicant to take advantage of the respondent’s failure to deliver a payment schedule in circumstances where that failure was brought about by the applicant’s misleading and deceptive conduct.
”

At this stage each of the section 52 authorities in this context have related to the conduct surrounding the service of the payment claim.  There seems no good reason why the scope of the conduct examined by the court can not be widened to examine other conduct when the opportunity arrives.
Section 52 of the Trade Practices Act is by no means the extent of the Trade Practices Act’s scope to circumvent the Anti‑Suit Provisions.  The recent case of Katherine Pty Limited v CCD Group Pty Limited
 demonstrates a further ground to circumvent the Security of Payment legislation’s defences.  In that case the respondent faced an adjudicated determination to the value of $340,000.00.  Only $100,000.00 of that figure related to work done and materials supplied.  The balance was interest calculated in accordance with the terms of the contract, at a rate of 9% per month.  McDougall J was satisfied that such an interest rate well exceeded any loss actually incurred by the claimant through the respondent’s late payment, to such an extent that it comprised a penalty, being a circumstance in which equity would grant relief on the basis that it is unconscionable.  
Unconscionable conduct has been picked up by part IVA of the Trade Practices Act.  Section 51AA provides:
“A corporation must not, in trade or commerce, engage in conduct that is unconscionable within the meaning of the unwritten law, from time to time, of the States and Territory.”
Section 51AB and 51AC prohibits unconscionable conduct in trade or commerce in connection with the supply or possible supply of goods or services to a person.  A large list of matters that the court can have regard to in determining whether a corporation or person has contravened the prohibition on unconscionable conduct is set out in section 51AC(4).  That list is not exclusive.  
The range of possible remedies are very wide.  Section 87 of the Trade Practices Act entitles the court to make such order as the court thinks appropriate against the person who engaged in the unconscionable conduct or who was involved in the contravention if the court considers that the order or orders will compensate the person who made the application or prevent or reduce the loss or damage suffered or likely to be suffered by such a person
.
In Kathryn Pty Limited v CCA Group Pty Limited, McDougall J held that the interest rate of 9% per month was unconscionable.  In respect of the issue as to whether relief should be granted he noted that the respondent did not have adequate regard for its own interests and was lax in its attention to its payment obligations.  Despite that he found that it would be an injustice to permit the claimant to have the full benefit of a bargain that is unconscionable.

To relieve the unconscionable conduct, McDougall J upheld the adjudication to the extent that it related to the actual costs for goods and services supplied.  However, enforcement was limited to the extent of the interest rate applicable from time to time on the claimant’s overdraft bank account, whilst such account was maintained within its limits.  The result of this was that the amount of the adjudication determination that the court permitted to be enforced was less than half of the adjudicated amount (but much more reflective of the claimant’s actual loss).

What’s still to come?
The Trade Practices Act would appear to be a productive source of sustainable answers to the Anti‑Suit Provisions.  Many offences under the Act are yet to be tested.  It is not inconceivable that we will see issues such as:
· harassment

· coercion

· unsolicited goods and services

· third line forcing

· single price statements
· secondary boycotts,

being raised in answer to security of payment debts.  
Without wishing to be alarmist, the Trade Practices Act is only one of a raft of Commonwealth acts, breaches of which could be raised as defences to claims for payment, payment claims or cross‑claims.

Re‑cap
The security of payment legislation can be effective and efficient in achieving its objectives.  This does however require it to ‘run free’.  The more exclusions, exemptions and answers that can be brought to the Act’s obligation to pay, the less likely it will be successful in achieving its objectives.  
The conflict between state security of payment legislation acts and Commonwealth legislation is hobbling the security of payment legislation’s unique mechanisms and eroding its effectiveness.  So far this has mainly been sourced from the Corporations Act and the Trade Practices Act, but there is scope for more grounds from these Acts and plenty of legislation at the Commonwealth level that is as yet untapped.

Conclusion
Federal security of payment legislation that is as focussed and determined as that in New South Wales and Queensland would make the limitations imposed by other federal legislation academic.  Clear federal legislation that serves the objectives of seeing that contractors are entitled to, and are paid progress claims, would greatly assist the security of payment legislation achieving its potential.  However whilst Commonwealth legislation has precedence over that of the states, enforcement of security of payment debts and reliability will be problematic.  If the security of payment objectives are desirable and if its mechanisms are appropriate, the case for harmonisation through the process of federal legislation is a strong one.
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� 	Building and Construction Industry Security of Payment Act (1999) and Building and Construction Industry of Payment Act (2004) (Qld).


� 	NSW CA 394 (3 November 2004).


� 	New South Wales:  Sections 15(4) and 25(4), Queensland:  Sections 19(4) and 31.


� Corporations Act s 459H


� 	[2004] NSWSC 553 


� 	[2004] NSWSC 1186


� 	for the purposes of s.459H(1)(b) Corporations Act


� 	[2005] NSWSC 284


� 	[2003] NSWSC929


� 	[2003] NSWSC 617


� 	[2005] NSWSC 559


� 	[2007] NSWSC 196


� 	[2007] NSWSC 245


� 	[2007] NSWSC 982


� 	[2008] NSWSC 982


� 	[2008] NSWSC 576


� 	[2009] NSWSC 14


� 	Pacific Islands Express Pty Limited v Empire Building Developments Pty Limited [2008] NSWSC 576 and Diddy Boy v Design [2009] NSWSC 14


� 	[2007] NSWSC 982 at para 26


� 	[2006] NSW CA 238


� 	Hodgson JA and Tobias JA each addressed, but had no issue with, misleading and deceptive conduct giving rise to a defence. 19(4)(b)(1) of the Queensland Act


� 	19(4) of the Queensland Act


� 	Hodgson JA and Tobias JA did not need to consider the cross claim issue as they were satisfied that the misleading and deceptive conduct claim could be raised by way of defence.


� 	In accordance with s109 of the Constitution, but this was not essential to the judgment as s52 also provided a defence to which s15(b)(i) did not respond.


� 	[2009] QSC 1 (8 January 2009)


� 	Paragraph 65


� 	[2008] (NSWSC 131)


� 	Section 87(1A)
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