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The Hon Justice Kellam AO
1. The theme of this conference is “Resolution and Resilience: ADR in the Global Recession” — and I think we can all agree that this theme is timely.  

2. Over the last few months, the global financial crisis has posed significant challenges for the global community.  

3. Considering the overall volatility of the international markets, as well as the ripple effects felt in our national economy, it is not difficult to predict that at some stage many people and businesses will find themselves in difficult circumstances.  Indeed I consider it likely that we have yet to see the full consequences of the crisis.
4. It is only logical that the pressures of a global recession have the potential to increase the numbers of disputes we see in Australia, including consumer, family, commercial and financial disputes. I well remember the effect that the “recession we had to have’ in the early 1990s had upon the courts and the legal profession. As the recession took hold the work of the construction and town planning lawyers disappeared. Paradoxically the work of commercial lawyers increased dramatically as businesses and banks turned to litigation to recover debts and enforce security entitlements. Those of us who were involved in litigation at the time, either as lawyers or judges, will recall the litigation which followed, for example the numerous Amadio defences to bank claims and the like.
5. Although the anecdotal evidence is that that is yet to happen with the force that it did in 1991 and 1992, nevertheless rising numbers of disputes are likely to put considerable further strain on our justice system just as similar circumstances did then. Indeed it was partly that influence which drove many Australian courts to adopt ADR processes, and in particular mediation. The so-called ‘Spring Offensive’ of 1993 by the Supreme Court of Victoria is one such example. Delays had blown out to such an extent that radical reform became necessary and it was the start of a process in that court which now sees almost every civil dispute commenced in the court referred out to an ADR process of some description. Of course mediation had commenced in the building list of the County Court in 1984 but it had not taken hold outside that specialized list, at least as a court managed process.
6. Just over ten years ago and in a speech given in Dunedin the then Chief Justice of Australia noted that: 

“The relatively modest size of the judiciary, and the limits on the resources governments are willing to make available to courts, provide an important practical constraint upon the capacity of the judicial system to resolve conflict on a case by case basis.”
 
7. Chief Justice Gleeson observed then that:
“Whether courts themselves should provide alternative dispute resolution facilities to litigants is a current issue of judicial policy. The predominant view in Australia is that they should, and some courts already provide such facilities. What are sometimes called multi-door courthouses have operated for sometime in parts of the United States”. 


That debate is now well and truly over. There is no-one who would argue now that Australian trial courts should not provide ADR facilities and indeed it is commonplace for the intermediate appellate courts to do so also. Nevertheless at some stage we can anticipate that the global financial crisis which is now before us is likely to result in increased numbers of disputes which will sorely test the capacity of the Courts to deal with such disputes. 

8. Therefore, it will be necessary to improve access to justice delivered through a resilient justice system that can offer people and corporations, early, fast, efficient and affordable management and resolution of their disputes.

9. In his key note address on Friday afternoon, the Commonwealth Attorney-General emphasised the Australian Government’s strong focus on improving access to justice.  
10. The Attorney-General added that one important aspect of this agenda is to develop strategies to increase the use of ADR, both through the removal of existing barriers and by providing incentives to encourage the greater use of ADR.

11. To identify such strategies is a key part of the current reference from the  Attorney-General to the National Alternative Dispute Resolution Advisory Council [NADRAC].

12. I am grateful that the conference organisers have asked me to speak about this inquiry this afternoon.

13. I would like to start by providing a brief background on NADRAC, although, of course, I appreciate that many of you will know already about its background.
14. NADRAC has its origins in the 1994 report “Access to Justice – An action plan”, a report prepared by the “Access to Justice Advisory Committee”, chaired by the Hon Justice Sackville.  

15. Based on this report’s recommendation to establish a national body to advise the Government and federal courts and tribunals on ADR issues with the aim of achieving and maintaining a high quality, accessible, integrated Commonwealth ADR system, NADRAC was established in October 1995.  

16. NADRAC is an independent body providing advice to the Commonwealth Attorney-General.
17. Under its Charter, NADRAC is responsible for providing the Attorney-General with coordinated and consistent policy advice on the development of high quality, economic and efficient ways of developing ADR.  Also, since 1996 NADRAC has had the responsibility for promoting the use of ADR and raising its profile.  

18. A strong focus of NADRAC’s Charter is ADR standards and quality and since its inception, NADRAC has been pursuing such issues actively.  For example it;
a. developed some consistent descriptions of ADR processes 
— although NADRAC is well aware that ADR terminology is still used inconsistently which makes it confusing for consumers, and 

b. actively encouraged the mediation sector to develop a national industry accreditation scheme
—  as many of you know, the National Mediator Accreditation System became operational on 1 January 2008.
19. These issues of quality and standards continue to be central to NADRAC’s work, including in relation to the civil proceedings reference issued to NADRAC by the Attorney-General.

20. In my view, ADR has already changed the way complex modern societies view conflict.

21. The Australian Government has acknowledged that ADR is an important aspect of the Attorney-General’s access to justice agenda.  

22. I am sure that we all agree that, properly used, ADR has many benefits for participants: 

a. ADR can reduce parties’ costs and increase privacy and confidentiality;
b. ADR processes are generally simple and swift and less stressful for those involved; and
c. ADR participants feel engaged and empowered and are more likely to walk away from a dispute feeling justice has been done because they do not have the sense of having been coerced into an outcome with which they do not fully agree.

23. From a government’s point of view, ADR processes can free-up valuable court and tribunal time and resources, thus;
a. enabling courts and tribunals to deal better with the most difficult disputes, and

b. reducing the overall costs for the provision of justice.   

24. But of course, ADR processes and techniques should not be seen only as a means of resolving  disputes.

25. ADR can be an effective tool for building and maintaining a relationship of trust between the participants.  In his recently released preliminary report concerning the review of civil litigation costs in the UK, Lord Jackson observed:

Usually what […] companies are seeking is a fair and reasonable resolution of their disputes, rather than a full trial or a minute dissection of their precise legal rights. … Indeed, a mediated solution, rather than a judgment, often assists parties in continuing to do business with one another thereafter.

26. Properly timed, that trust developed in using ADR can reduce some of the adversarial game-playing that complicates adjudicative proceedings.

27. Also, ADR can be used successfully to help draw out facts, identify issues, develop mutual understanding and possibly generate new options and methods of achieving resolutions.  

28. The flexibility of ADR processes offers opportunities to provide participants with solutions ‘outside the law’ — solutions that could not be obtained from courts or tribunals by way of adjudication.
29. In difficult economic times like those we are experiencing at the present time, this flexibility can offer important advantages over judicial adjudication, especially for businesses.

The NADRAC Reference
30. Acknowledging the great potential ADR processes and techniques can offer in the context of his access to justice agenda, the Attorney-General has asked NADRAC to look at the types of incentives that would encourage greater use of ADR, and the barriers to its use that need to be removed. 

31. In particular, the Attorney-General’s letter of reference asks NADRAC to consult widely and to consider; 
a. whether ADR processes should be mandatory in some cases,
b. changes to civil procedures and costs structures,
c. how to overcome practical or cultural barriers to the use of ADR,
d. whether ADR techniques could be used to enhance court and tribunal processes,
e. whether greater use of private and community‑based ADR services would be beneficial, and 
f. how to ensure the quality of these services.

32. NADRAC is due to report to the Attorney-General by 30 September 2009.

33. In preparation of this report, NADRAC has;
a. published an issues paper which is available on NADRAC’s webpage and  

b. engaged in wide-ranging face-to-face consultations with key stakeholders, seeking their individual views on specific topics.
34. NADRAC’s issues paper invited submissions on a wide range of issues.  Topics canvassed in the issues paper include:

a. ADR terminology
— especially the consequences of the often inconsistent use of ADR terminology for ADR participants, the industry, courts and tribunals.
b. Promoting public awareness of ADR in Australia
— NADRAC asked whether there is a general lack of understanding of ADR in Australia (within the community but also within the legal profession) that, potentially, could be the single most significant barrier to the use of ADR, and, if so, what could be done to overcome such lack of understanding.

c. The provision of ADR services
— NADRAC asked who (courts and tribunals, private, government, community-based or other ADR service providers) may be best placed to provide ADR services.   NADRAC also sought views in relation to the quality of such services and their costs.  

d. Referral and assessment
— NADRAC sought views in relation to the type of information that is required to enable courts, tribunals and lawyers to refer clients to appropriate ADR services.  In addition, NADRAC asked which would be the key requirements for a more in-depth assessment of disputes and disputants to ensure that the most suitable ADR process is provided.

e. ADR and litigation
— Existing barriers to the use of ADR and what could be done to provide better incentives to encourage its use are one central aspect to NADRAC’s inquiry.  However, NADRAC also inquired whether the use of ADR should be mandated – broadly or for certain kinds of disputes – and if so, how a mandatory regime should be achieved.  Possible mechanisms to mandate ADR covered in the issues paper include, for example, specific legislative pre-filing requirement, pre-action protocols and/or imposition of overriding obligations on lawyers and litigants.

f. Use of ADR in government disputes
— There appears to be criticism of government agencies as being litigious and adversarial in approach.  NADRAC sought views as to how government agencies could improve in the resolution of disputes before they come before tribunals and courts.  Also, NADRAC was interested in hearing about methods the government may use to strengthen its overall commitment to the early resolution of disputes, for example, by tightening the Legal Services Directions.

g. The use of ADR techniques/processes to improve court and tribunal processes
—I have mentioned already that some tribunals, including the AAT, use ADR techniques such as conferencing and hot-tubbing of witnesses as part of their general repertoire in resolving disputes.  NADRAC asked whether such techniques could be applied equally successfully in other forums and whether other techniques, such as the use of specialist advisers similar to family consultants, could have broader application.

h. Data collection, evaluation and research
— In the past, NADRAC has frequently lamented the lack or paucity of comparable data and comparable research findings on ADR and the civil justice system more broadly.  This is problematic because such evidence is essential to sound policy development.  Thus, NADRAC has asked what could be done to remedy this situation.  

35. NADRAC has received an encouraging number of written submissions and I would like to thank everyone who has contributed to the process so far.  Currently the submissions are being considered by the Council and the ideas, suggestions, comments and views will influence NADRAC’s advice to the Attorney.
36. Whilst the due date for submissions has expired, I invite your comments and ask you not to hesitate to send us a quick email.  NADRAC’s email address is nadrac@ag.gov.au.
37. In addition to seeking submissions from stakeholders, NADRAC conducted wide ranging face-to-face consultations in Canberra, Sydney and Melbourne.  

38. So far, NADRAC has met with almost fifty stakeholders. 

39. These consultations have provided NADRAC with the opportunity to seek and canvass a broad range of views and interests from stakeholders as diverse as community legal centres, government agencies and business organisations.

40. The many views expressed during these consultations will greatly assist NADRAC’s work and the Council is grateful to all who gave up their time to talk to us. I might say that the consultation process has made it clear to me that enormous progress has been made in changing the culture of the legal profession and to a considerable degree that of the community. The fact that more than half a million disputes are dealt with each year by the industry dispute resolution schemes is but one example only of such a change. However there is much more to be done in achieving a dispute resolving culture in the general community.
Conclusion
41. The current global financial crisis charges our society with significant challenges.  
42. In my view, ADR can make a significant contribution in cushioning the effects of this crisis by making our justice system more resilient by allowing for the early, fast, efficient and affordable management and resolution of disputes.

43. It empowers disputants to resolve their disputes by offering them a range of high quality options.  

44. ADR can ensure that people in dispute can obtain assistance to resolve their disputes independently from the time they first consult someone about the dispute to the time judgment is delivered.
45. I am confident that the significant input to NADRAC’s inquiry will ensure that its report to the Attorney-General will provide valuable advice to the Government on how to increase the use of ADR in Australia whilst ensuring that ADR processes are of a high standard.
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