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Arbitrate

or perish

in a pile of paper

Properly conducted
arbitration can be quicker
and cheaper than courts,
writes Frank Costigan.

rbitration, properly

conducted and without

mimicking court procedures,

is a very valuable tool for the

resolution of disputes, both
commercial and personal.

It can result in faster resolution and
lower cost. It has served the
community well for a long time.

I believe it will continue to do so.

However, there is a serious problem
in cases where arbitrations mimic
court proceedings with all their
attendant costs and delays.

There was a time when it was
thought that the use of computers
would reduce the amount of paper.
The contrary has proved to be the case.
Forests have been destroyed, not only
in the production of original
documents, but in the use of discovery
in major litigation.

We all know of cases where many
folders of documents are produced in
litigation and only a small percentage
bear on the issues in the case.

This is partly caused by a well-
developed sense of paranoia by each
party, coupled with a certainty that
some damning documents will be
found in the opponent’s files if
enough work is done.

If an arbitration is allowed to follow
this course there is little value, apart
from confidentiality and the ability to
select one’s own judge, in choosing it
rather than litigation.

Nevertheless, there remain great
advantages in arbitration, properly
conducted. It can be much quicker
and less expensive.

Historically, arbitration was a
process designed to allow parties in
dispute to have that dispute decided at
an early date, confidentially, without
undue delay and without interference
by the courts.

As then chief justice Andrew Rogers
said in 1991 Imperial Leatherwear Co
Pty Ltd v Macri & Marcellino Pty Ltd:
““The heart of the arbitral procedure
lies in its ability to provide speedy
determination of the real issues. Those
aims, to a large extent, are made
impossible of achievement if the
procedures of a court are mimicked.
Nor is there anything in the
requirement to provide ‘procedural
justice’, which requires adoption of
the pleadings and procedures of the
courts.

““What is required is that the parties
enjoy the benefits of natural justice
consistently with requirements of
arbitrators for dispensing with
technicalities, with discovery, and in
doing away with interrogatories.”’

The failure, in many cases, to follow
this judgement can be ascribed to the

parties, their legal advisers including
counsel, and the arbitrator. The
overriding blame must rest with the
arbitrator.

Domestic commercial arbitrations
are governed by the Commercial
Arbitration Act. Under that act,
arbitrators are given wide authority to
conduct the proceedings in such
manner as they think fit.

Arbitrators are in a better position
than judges to control this paper war
— section 14 of the act gives statutory
clout. But even more than that,
arbitrators have the capacity to sort
out the real issues early in the
arbitration and limit discovery to
crucial documents.

They must, of course, act fairly
between the parties, but subject to that
requirement they have a wide
discretion to make orders that simplify
and shorten the hearing.

It is completely consistent with this
philosophy that every attempt should
be made by the arbitrator and by the
parties to identify the real dispute
between the parties and to plan
procedures that will enable those
disputes to be disposed of fairly,
efficiently and with as much
expedition as is sensible.

The process of arbitration is
designed to provide a service to the
community, particularly the business

““The heart of the arbitral
procedure lies in its
ability to provide
speedy determination of
the real issues. ”’

community. The ability to provide that
service efficiently is affected by speed
of resolution, privacy and cost. The
most important decision in this respect
to be made by the contesting parties is
in the choice of arbitrator.

Is the arbitrator to be a lawyer, an
engineer, a builder or an architect?
Will he or she be available within a
reasonable time to perform the task?

Itis in this area that the advantages
of arbitration are most easily seen.
Resolution of a dispute in a court
involves the acceptance of a judge
provided by the system and the
inevitable delays in court lists.

Parties should be able to choose an
arbitrator who will be available at
short notice.

The recent promulgation by the
Institute of Arbitrators & Mediators
Australia of its Fast Track Rules
demonstrates how arbitration can be
responsive to commercial expectations
concerning process and costs.

B Frank Costigan, QC, is a grade 1
arbitrator and mediator with the
Institute of Arbitrators & Mediators
Australia and a fellow of the Chartered
Institute of Arbitrators (UK).

Victorian bar rejects ‘good faith” proposal

Matthew Drummond

The Victorian Bar has rejected a call
from the Victorian Law Reform Com-
mission for a statutory obligation of
good faith to be imposed on all parties
involved in litigation.

The centrepiece of the VLRC draft
report on reducing litigation delays
and costs is to hold everyone involved
in litigation — lawyers, parties,
insurers and funders — accountable to
duties to act honestly and in good faith.

But the bar opposes the breadth of the
reform, and said in a further submission
that the term ‘‘good faith” was too
nebulous a concept to be enforceable.

“The bar is not aware of any
systemic problem of unbridled adver-
sarialism in Victoria,”” the submission
said. “‘In short, there is no good reason
to go beyond the NSW approach of
introducing a statutory overriding pur-
pose to remind parties of their duties in
the conduct of civil litigation.”

The bar is also wary of pre-action
protocols that it believes may delay
litigation and invite unnecessary satellite
suits, rather than streamline hearings.

But barristers support the VLRC’s
proposal to give courts power to refer
matters to alternative dispute resolution.

The final VLRC report is due in
September.
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www.ag.gov.au

ACHIEVING A JUST AND SECURE SOCIETY

The Attorney-General’s Department has a challenging and exciting policy and program agenda. The principal objective of
the Department is to support the Australian Government in achieving a just and secure society. The Department provides
expert advice to Government on a wide range of legal and policy issues, including national and protective security, counter
terrorism and critical infrastructure protection, classification policy, emergency management, native title, criminal justice and
crime prevention, international law, family law, legal assistance, administrative law, human rights, copyright and information
law, Indigenous law and justice, personal property securities law and the Australian background checking service. It is also
responsible for the administration of a number of important programs in these areas. The Department is the key policy and
coordinating body for the Attorney-General’s portfolio and works in close cooperation with a wide range of judicial, legal and
public sector bodies.

NATIONAL SECURITY AND CRIMINAL JUSTICE GROUP
CRIMINAL JUSTICE DIVISION
VARIOUS BRANCHES

The Criminal Justice Division offers a broad range of work on domestic and international criminal justice issues, including
illicit drugs, firearms regulation, people trafficking, money laundering, foreign bribery, transnational organised crime, identity
security and fraud, and crime prevention grants administration.

We would like to hear from applicants who want to work in a team environment at the cutting edge of criminal justice
policy development. We want to recruit policy officers and lawyers from a wide range of disciplines including: public

Section Head
$85,454 - $102,679 per annum

Executive Level 2/ Principle Legal Officer
(Ongoing Vacancies)
Reference Number: 2243/Cr]JD
BARTON, ACT

Play a key role in securing the Government’s criminal
justice objectives. Lead teams of 8-10 people engaged in
criminal justice policy work. You must have the capacity to
handle complex, high volume work; exercise initiative and
judgment; manage stakeholder relationships; and represent
the Department and the Australian Government.

Contact Officer: Karl Alderson (02) 6250 6395 or
email: karl.alderson @ag.gov.au

Senior Legal Officer/

Executive Level 1
$74,092 - $90,151 per annum
Senior Legal Officer/Executive Level 1
(Ongoing Vacancies)
Reference Number: 2244/CrJD & 2245/CrJD
BARTON, ACT

Take responsibility for the development and implementation
of criminal justice policy. You must have the ability to
progress specific projects, often within tight timeframes.
Your work will require excellent written communication
skills and the ability to engage effectively with domestic and
international stakeholders.

Contact Officer: Andrew Walter (02) 6250 5641 or
email: andrew.walter @ag.gov.au

Policy Officer
$58,074 - $66,711 per annum
APS Level 6 (Ongoing Vacancies)
Reference Number: 2246/CrJD
BARTON, ACT

Work as part of a team on legal policy development and
management and grants administration. You must have
high quality written and oral communication skills and the
flexibility to handle competing tasks. Your work will be
critical to the ability of your team to achieve its goals and
will involve project development and management, as well as
preparing briefing material, correspondence, and reports.

Contact Officer: Tanya Jones (02) 6250 6937 or
email: tanya.jones @ag.gov.au

General Information

administration, political science, arts, humanities or social sciences, and commerce.

Policy and project positions are available across each of the four branches in the Division: Strategic Policy Coordination
Branch, Criminal Law Branch, National Law Enforcement Policy Branch and National Identity Security Branch.

Starting salary may be negotiated commensurate with skills and experience.

Legal Officer
$53,770 - $66,711 per annum
Legal Officer (APS Level 5 and 6 only)
(Ongoing Vacancies)
Reference Number: 2247/Cr]JD
BARTON, ACT

Work as part of a team on legal policy development and
management and grants administration. You must have
high quality written and oral communication skills and the
flexibility to handle competing tasks. Your work will be
critical to the ability of your team to achieve its goals and
will involve project development and management, as well as
preparing briefing material, correspondence, and reports.

Contact Officer: Scott Wilson (02) 6250 5786 or
email: scott.wilson@ag.gov.au

Project Officer
$48,207 - $52,342 per annum
APS Level 4 (Ongoing Vacancies)
Reference Number: 2248/CrJD
BARTON, ACT

Under general direction the Project Officer will need to
provide support to both the Branch Head and the Branch;
undertake liaison with other portfolio agencies as well as
other external organisations, on matters associated with
the area; prepare and/or coordinate office registers and
records; research information and update reference material;
prepare routine correspondence and briefing material and
contribute to planning and managing meetings.

Contact Officer: Helen Eastburn (02) 6250 6022 or
email: helen.eastburn @ag.gov.au

Qualifications: The Principal Legal Officer, Senior Legal
Officer and Legal Officer roles require a degree in law
from an Australian tertiary institution, or a comparable
overseas qualification, which, in the opinion of the Secretary,
is appropriate to the duties of the office, or admission in
Australia as a legal practitioner. The Legal Officer roles
are best suited to applicants with 1-2 years post graduation
employment experience.

Note: Two referee reports, addressing the selection criteria,
should be submitted with your online application. These are
designated security assessed employment opportunities.

There may be a salary increase subject to successful
negotiation of a collective workplace agreement.

To be eligible for engagement applicants must be Australian citizens and will be required to satisfy health and character/
security checks. Movement to the Attorney-General’s Department from another APS agency may also require attainment of a
security clearance.

Selection documentation and information on how to apply can be obtained from our website www.ag.gov.au, or by
emailing recruitment@ag.gov.au, by phoning the Recruitment Unit on (02) 6250 6192 or the 24 hour answering machine on
(02) 6250 5656.

The Department is committed to Workplace Diversity and aims to create an environment that values and utilises the
contribution of its people from different backgrounds, experiences and perspectives. The Department requires electronic
lodgement of applications using the online facility which is accessible from our internet site at www.ag.gov.au/vacancies.
If you do not have internet access or are experiencing any difficulties, please contact the AGD Recruitment Team on
(02) 6250 6192 or (02) 6250 6857.

Closing Date: Thursday 30 August 2007
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