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HEARSAY
irms and their clients might be
slightly alarmed to know that

the Facébook group dedicated
to *‘those who struggle with tryingto  Mallesons says: : “Facebook addiction

bﬂl clients for the time we spend on
Pacebook™ is proving very popular
with lawyexs.

The group has 1075 members at
the timie of writingand i full of .
useful suggestions for creative tiine
sheets when the pull of Facebook is
too strong, ***Practice development’
— a great code for padding a time
sheet to mest your daily budget!””
suggests one Austialian lawyer.

-

personalities™”. Unfortunately the
group has become embroifed in

controversy, first becaiise members

are concerned the group photo of
girl’s bottom, isn"t flattering enough
and because the site has been
ambushed by non—lawyerg.loohng
for husbands.

In trus lawyerstyle Mz]lesons
StephenJaques has estdblished an .
alumni group en:Facebook but also
states, “Mallesons doesnot endorse
orzecommend Pacebook.”” . -

Among a ream of dire warnings

isarealissue — inappropridte usein
work hours,.and excessive use out of
hours can interfese with your
enjoymentoflife? = o

- The world-of Facebopkis also
gwmg Iaw firm managemetitsome
interesting insights, One Vancouver
lawyer warns, “I've actially used
Facebook to check ounttheariicling
student.applicants that I schedunled
for interviews. Seriously, if you’re

Some firfos are trying.to stamp out  applying for jobs (amcles ot not),

Facebook it work, such as Allens
Arthmar Robinson in Meélbourne, but
that hasn’t stopped the bright young,
things of thefirm startingup am;, .
AAR Facebook grolip, which' also

change yout Pacebook picto: |
somethifg g Jittle more: professional,
at leastuntil yoy geta: joblI™. v
Perhapsthat's 2 messagethe CU
Dirty Blvd group “Claytoi Utz

includes information on where to get  'Workplace Relations (Sydney)

anotherjob.

Getfing cutisa recurrent theme
on IegalFédébool’c groups. The
Preehills: Onct Were ACs group
describes itseli‘as ““trained, burnt
out, and'(mosﬂjf) departed” and h
73 members,

‘Whorebags’, shovld heed.
S« 1= (&

Fbxmé’r High'Conrt fidge Ian
Callinan is enijoying a newlife of
freedomaway from the bench For &

Pilots Without Lawyers isagronp start, therejs moneed to worty about

‘“‘dedicated to convincing al!
practising lawyezs to pack itin and:

unflattering holiday p:cmrestmnmg
up on the front page of & ‘nationak:

takeup flying™. “'Let’s face it, flying daﬂy fiewspaper. And-he éanalsc

airplanes is a lot more fun'than’
having yourface planted inlegal
documents 24-7. While the money is
comparable to waiting tables,the -
shagadelic lifestyle of the pilotis
second to none,” the group says.
But other lawyers are using social

networking to challenge stereotypes.

Lawyers Wiio Bring Sexy Back
exists appareﬁﬂj( “‘becausé not all
lawyers.ate B%ﬁn%l ugly and

writewhathe wants without wofrying
* of a sithitigjudgsl’’ Yery true, butat -

about potential headlines hke “The
‘Tub’s tawdry talé”.

- “Ti’s my businesq 1o say where a.nd
when'] travel; T'm free to saywhatI
think, and best, T can writ€ plays ard: |
novels withoyt sensaticiialists
deliberately seehng 10 portray A toich

of real life- assalaclous,” Callifign: told "

2 racent con.’cc‘lcrcnce 1 Brishan

lan Calfinan eajnys uew-{onnd anunymliy

ot ——— i

" WHAT cowsgy
HiAS BEEN
AT. THIS2

THE COUST OF APPEAL COULY BE
VERY:LURTING ABOUT THE .
JUDGEMENTS OF LOWER auness

attenhon 1 emphasme that 1 don,t
intend to-do:that: Theredsnot the
same riiileage in the random thoughts
of arefiréd fudge:as there s in these

least Hegarsay will always be on hand
to document such random musmgs
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PmtocoIsEaﬁ mthe NSW Premier’s
Office planned the state funeral of
asbestos dlseases cal 'aigner Bernie .

_ Hotel Bondi Béach on Mbnday:

 Phato; GREGWHITE

extensive planning. So it was of some
interest whowas beside Prime
Minister Kevin Rudd in the front row
at:Acer Arefia, On.one side was NSW
Premier Mortis lemmabut onthe
other side was not NSW Governor
Marie Bashir —-who was at theend of
the fow == as nghthave besn. -
expected, butNSW- Ghief Justice Jim:
Spigelmian. Thére might have been
nothing toif, but perhaps the
Premier’s staff was trying to give the
Chief Justice an opporfunity it have
some quality fime with the new PM
ahead of the apputitmént of 4 new
High Court chief justics flext year?
"Ttwas not possible to° ovérilear the .
smafltalk, but one can jist imagitie: »
what Spigelman had 0 say: “No, 110,
Tam averyyoung 61-year-old, that
Wilkerfellowi 1s old before his time ™

o

The keen observer might have noticed
some inferestirig jewelleryadorning,
Carneys Lawyers director Watalie Ng
at the settlernent of the Swiss Gfand\

Following in the long traditionof ..
female legal eagles who'tefuse 1 fet“
little thing Hke chilibirtd
of a major deal, Ng gave]
daugliter. Macbsoﬂ on'Ilmrsday bt

settlement four. days later, before
retuming to hospital She was-still
eating her hogpiidl bracelet.
Argroup of vestots headed by
"Rebel Property Group’s Allan Linz
won control of the pink and puffy
four-stat hotel in March in‘a deal...
estlmated tobe worth $135 million

ain

Joha Howard wast’t the only person
Ieft to count his lgsses after the

federal election. Elderly West

Australian resident Dieter Horn faces
another big legalbill from the
Australian Electoral Comimission
after he again losthis legal battle to
have the AEC providé a more private
setting in which to cast fiis vote,
Asreported by Hearsay before
the election, Horn hag fought a
three-year crusade to prove that
Australia’s syster of secrét ballots is
contrary to the express termas of the
Commonwealth Blectoral Act,
which says thatpollmg booths shall
have separate voling compartmoents
constructed to “séreen voters from
observation whlle'ﬂ:lcy are.marking

their batlot papers™

On the day’ befare thie election,
Federal Courtjudge Neil
McK erracher disnissed Florn’s case;
saying the actrequifrés only that the'
vote itself be secret 2nd doesthot
gnarantee total privacy for avoter

*“Fhe secrecy attachés 1o the
aotual vote itéelf;’ McKerracher
said.““There i _'no evidence thatany
risk to'that secrecy will ocourby the
absence of a door-drcurtain,

‘“There i noTeason why the fact -
that a voter is in a hooth marking 2
ballot-paper asrequired by law
should in itself be-the subject of
privacy. There is every reason,
however, to guarantes privacycf the
manner in which the voteds.exercised

“*In my view that is the purpose to
whichthe Electoral Actis directed -
andis consistent with both a
purposive and a literal readmg of:
the words of the two sectlon.s when
taken together*. .’

Edlted by Marcus Priest
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Facts, more facts and all

previous cases weigh

heavily on those handing
~ down High Court rulings,
" writes lan Callinan.

A constitution is not like a statute or
a detailed set of regulations. There’s

roofe fof s at gument aboutalisorts of

aspects of it and it can never be as
full a. document or as explicit as
focused, detailed legislation.

" Now thepoint of all that is that if

a judge does bring to a constitutional
question his or her philosophical -
baggage — and he ot she will
probably have some phﬂosop}ncal
baggage — there iz an obligation to
make clear what thiat philosophy is

and to be quite candid about it

" WhenIwasatthebar — Idonot
speak of my own time on the coutt
— Isometimes thought that some
judges were not always as candid
about their real reasons for deciding
a case as they might have been.

Some High Court judgements are

too long, too wordy and too
numerous. Three ot four separate
judgements — often quite long -
reaching the same conclusion but
involving quite different or even
slightly different reasoning are, it is
said, unnecessary; productive of

* uncertamty, and self-indulgent.

Thexe are nonetheless some

Te e

justifieations.. Take length. Length
really occurs for a number 6f
reasons. Sometimes you just have to
take alot of space and a Jot of time
to narrate the facts, particularly
when they’re complex ,

As to'quotations and ¢itations of
extensive authority, there is too ~
much.of them. I do think it would be
better simply to refer more often to
principle than to lengthy passages m
earlier judgenients; although: -
sometimes it is necessary to put
principle in context,

Anotherréason Judgements may
be long isthitthey involve - ~
répetition of mittérs dealt Wlth by
other judges in thecaseanda«’
tendency to gtray'beyond theissies
Ifound it helpful, and very often
necessary — even in cases it Which

‘I didn’t publish a sepatdte
judgement — to state the facts fully
to help me resolve the case.

The parties are entitled to know
how a particular judge viewed the
facts, which ones he or she accepted,
and the weight to be attached to

“them, The facts, even sometimes the
way or ordet in which they ateto be
considered, can dictate the result. If,
on the facts, a particular result is
morally compelling, the right legal
result will usually be the same.

High Court judges are not just
constitutional judges. They also state

« the common Iaw for Australia.
Generally speaking the only cases that
the, ngh Court eonsuie:s are dlfficuit

ones, cases in which a plausib]e,
legally defensible result either way is
possible. In those circuimstances, that
too can make accurate staterheht of
the relevant factsessential

Why not have one judge state the
facts and the others notrepeat -
them? Of course that doés often
happen, but thete can’tbe an -
invariable rule about it. In my time
on the court, and earlier

. utiderstand, "there were proposals
. that High Coutt judges agres to do

C A 2%/%

Brevity is not necessarlly the soul of judgement -

and likely to be controversial i n
common law than they are in

" constitutional and rights law, the

only two subjects with Wh1ch the
Supreme Coutt of the United States
is concerned. Rights law and
constitutional law more readily lend
themselves to unanimous adoption
of the facts. The facts, particularly
rights law, are mmrch less likely to be
controversial In those
circumstances the debates can tend

to be more about policy than the law.

“If, on the facts, a particular
resuft is morafly compelling,
the right legal result will
usually be the same.”

that. Almost every fime it was
attempted it failed.

People think d.tfferenﬂy about the
facts People take a view of one
matter that may be quite different
from the view of that matter that
another takes Sometimes a judge
will say that a fact is of no
consequence, Therefore he won’t
even refer to it in his or her
judgement. Involved in all of that is
atleast a conscigusnessof the

importance of the facts, and: then

full and-correct narration,;
The faets are much more Ielevant

I took the view by and large that
there was utility in giving a full
account of a case in 2 judgement,
setting out the facts, the course of
the litigation, the result in each of
the courts below, the competing
contentions of legal principal
applicable, and my opinion about.
all of those.

- WhenIwasin practice I always
found it easier to find in one
appellate judgement all of the

- necessary information, prefer ably _
. expressed chrondlogically, 1 ath
than tun:ung baekwaxds and

. dustralia.

forwards to other judgements. I
also found the parties, for whom,
after all, the judgement should
primarily have been written,
preferred this too,

I had another ptedﬂectlon Itis .
the business of final ﬁppeal courts to
correct error. Itis more thana
matter of mere elemeritary courtesy,
if a judge in the court below is said
to have made an'etror, to identify,
and set out the passage or passages
in which the errorhad been made,

That provides an answer to any
complaint that he ot she may have
been misrepresented of paraphrased
unfaitly, Similarly, if a judge’s
opinion is 1o be affirmed, the
ralevant passage should desitably be
repeated rather than summarised:
credit where credit is due.

The work of the High Courtis .
demanding. Anyone sitting onitis -~
conscious of the weight of history on
his or her shoulders, When Isat
there I often reflected upon the great
judicial figures of the past. Their
reputations and work ensured that
the bar for their successots stood
high. I did try to reach that bar T
only hope that occasionally my
work managed to clear it

Ian allinan, QC AC isa former
Hzgh Court judge, This is ait edited
version of a speeck givenon

. November 23:in Brisbane fo the
Istitute afArbItmtam &. Mediators




