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CHIEF JUSTICE Terrence Higgins 

Annual Dinner Speech 

Good evening all, and congratulations on another highly successful year. 

As you all know, this year has been a particularly significant one for your Chapter of the Institute for a variety of reasons, but one in particular on which I will speak tonight.  No, I’m not just talking about the fact that it has seen the occurrence of a budget surplus (though this is an incredible feat for any organisation these days, and a goal notably not reached by some more high profile corporate organisations recently, so full congratulations to Mr.Schick!  I am, of course, referring to the recent initiative between the Supreme Court and this Institute to conduct a pilot program offering a full range of Alternative Dispute Resolution processes as an adjunct to the usual litigation procedures of the court.

Not only does this project involve a recognition of the professionalism and skill of your particular organisation, but it also has a great potential for raising the profile of Alternative Dispute Resolution more generally in the eyes of practitioners, legislators and disputants both here in the Territory and across Australia. Its ultimate goal, if realised, would see an appreciation for ADR inform both development of Supreme Court rules, and Legislative amendments to broaden the scope of situations where ADR may be used. 

Wherever attempts to increase the scope of application of ADR processes have been attempted, however, it has not been without its fair share of criticism. Some of this criticism has been constructive and helpful, and some of it has not been so. A key argument usually levelled is that imposing ADR processes on the courts is just a “cheaper alternative” to courtroom litigation. In this case, the argument goes, ADR processes are imposed upon litigants simply in order to reduce the cost of the courts to Government.





Well, firstly, to be fair to the argument I believe that it would indeed be unreasonable to “impose” ADR processes on litigants who did not desire to enter into them. I would oppose any moves to make the imposition of ADR a mandatory step in the litigation process, as has been instituted in NSW, because I feel this is contrary to perhaps the most fundamental principle of any Alternative Dispute Resolution; namely that the parties must come to it in the spirit of a genuine wish to resolve their conflict. 

As with any process involving negotiated outcomes, it is essential that both parties genuinely desire to use the process constructively, and make meaningful efforts to resolve the conflict. In doing so they should feel ownership and control over both the process and the outcome. Both of these essential factors are irretrievably undermined if a court imposes the process upon the parties. In such cases, ADR ceases to be an ‘alternative’, and any feeling of voluntary personal responsibility for the outcome is often undermined by the fact that the process is conducted directly  “in the shadow of the law”. Far from aiding resolution of a conflict, this can lead to resentment and misuse, or a situation where parties use the process for reasons of tactical advantage in the wider context of litigation.

Thankfully, though, it is clear that the current pilot does not suffer from this fallibility. The ADR processes being offered are fully voluntary, and rely largely upon contact with the Institute being made by the legal counsel for the parties involved. A judge may refer the parties to ADR if he feels that it is particularly appropriate given the circumstances of the case, but there is no mandatory regime as part of the process. Above all, the idea is not to ‘impose’ ADR, but rather to raise the profile of the alternatives to litigation. 

Such profile raising is without question a valuable objective. It is common practice to speak about the “litigious mindset” into which many practitioners fall, and this pilot will be doing a great service to the profession if it succeeds in bringing the various alternatives to litigation to the attention of such practitioners. As was once said, every lawyer should also be a conciliator (Elbert Hubbard (1856-1915) Notebook, 1927, p. 120).

(Continued on next page)

Chief Justice’s Speech continued

What, then, of the idea that ADR represents a “second grade” alternative to courtroom litigation, imposed purely in order to reduce court costs? Well, this critique is grounded upon several conceptual notions of the system which are manifestly incorrect. 
In particular, it impliedly supposes that monetary concerns are the main, or even sole, basis upon which a court or a particular party may make the decision to pursue ADR and, moreover, that such a decision on that basis is necessarily a poor decision (and does not do justice to the rights of the parties) because it merely provides “second rate” justice.

Well, the first point I would make is that the fact that ADR processes cost significantly less than courtroom litigation is indeed one of its best qualities. There is nothing inherently wrong with considering this to be a virtue - it would surely be hard to argue that, where the genuine opportunity arises, saving public money is not a goal worth pursuing.  However, this is not a view I express as an economic rationalist, but rather the view of someone who realises how much litigation costs people in the community, and how beneficial it is for parties who can resolve their dispute to do so with a minimum of time, effort and money wasted. This is not good just for people with limited resources – even large companies don’t usually have so much money that they feel they can afford to waste thousands in court over a dispute which is quite amenable to being resolved by ADR. 

Secondly, to describe ADR as a “second tier” to litigation assumes incorrectly that litigation is necessarily the “best” process for resolving disputes, and is the process to which all disputants aspire, often only to have their little heart’s desires let down as they are forced into ADR to satisfy the financial conservatism of the courts administration! 

Needless to say, this is fundamentally absurd. For a start, in many cases, protracted adversarial courtroom litigation, with the prospect of a “winner takes all” decision for or against one side, is certainly not the best way to resolve all disputes. It is recognition of this fact that has led to the situation where today upwards of 95% of civil cases settle out of court. 

In many cases either the nature of the dispute or the relationship between the parties simply renders this unsuitable and, where this is the case, ADR is in practice what it is in name – an alternative; and quite often a better alternative at that.

Many examples of this fact are known and understood by those involved in mediation generally, but were also confirmed by the first hand 

experience of Justice Connolly when, as Master, he began the recent regime of mediation services which preceded the current pilot. ADR is beneficial in commercial disputes, where there are issues of a complex financial nature and where there is to be an ongoing relationship between the parties. The conciliatory and informal approach taken by ADR in such circumstances is much more helpful in resolving the dispute with minimal “fallout” between the parties than litigation.

Furthermore, personal relationship disputes also benefit from this approach, for instance dealing with division of assets after separation under the Domestic Relationships Act, or where the dispute is between two parties in a smaller, perhaps rural, community who again may have repeated dealings.

Of course we must be aware of ADR’s limitations - in some circumstances a negotiated settlement is either not possible or not desirable. The one case out of eight which did not reach resolution by Justice Connolly was a matter which involved a disputed allegation of criminal conduct – in such a case of “either she did it or she didn’t”, a middle ground was hardly attainable. 

Although it does have wide-ranging application, nobody claims that ADR can solve every dispute – I notice the statement of aims for your Chapter of the Institute states your goal to be the resolution of most types of disputes. 

It is highly unlikely, therefore, that disputes would ever be routinely referred to ADR purely on a basis of economics without regard to the particular situation. Certainly, there is no factual basis to support such a claim. Instead, this claim seems to be an expression of fear for the future, or a knee-jerk reaction to the fact that ADR does save money. There is, perhaps, a feeling that if a process saves money, then it must have been instituted purely because it does so. 

As I have said, I feel that this assertion is without basis, but if further assurances were required this pilot program provides them. 

Firstly, I feel it is significant that this pilot is being undertaken by this Institute in particular. Without wishing to appear to lavish too much praise upon you all, it is a significant factor to consider, in assuring that the process is not perceived as in any way unduly influenced by monetary concerns, that it is being run through a respected, impartial, non-profit organisation. 

(Continued on next page)
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As you are probably aware, much of the ADR process is dependent upon it being looked upon as having what, for want of a better phrase, may be called an “aura of legitimacy” about it – especially considering its informal nature

Part of this requirement is that the persons or body conducting the mediations be recognised and respected, and this Institute fills that role nicely, being, as it is, highly regarded as the premier independent, national professional body for arbitration and mediation services.

In this I note particularly the breadth and experience of your membership, and the Institute’s work providing mediation services for conflicts arising out of the recent bushfire crisis. For these, and other, reasons, we at the court are confident that having the Institution provide the ADR services for this pilot program will give to the process that level of credibility and professionalism it deserves, thus continuing the legacy so ably begun by Justice Connolly, the Master as was. 

Moreover, to further ensure the quality of the process now, and to learn and adapt for future programs, a comprehensive reporting system has been instituted as an integral part of the pilot program. This reporting system particularly seeks comments, criticism and general feedback from the participants in the process, both the legal counsel and the parties involved. All information goes through the Chair of this Chapter and is received by us at the Court. 

Although we are, of course, keen to protect the confidentiality of the process, the provision of general information such as the type of matter dealt with, whether or not it reached a satisfactory conclusion and exactly what it was about the process which led the parties to their conclusions, provide the mechanism for learning and adaptation which will see this pilot truly make a difference to the direction of ADR in the future. 

And so it is with high hopes and a great deal of confidence that I look forward to seeing the future development of this plan, and the course of ADR in this Territory. In providing a practical and flexible alternative to courtroom litigation, ADR practitioners provide a signal service to the profession at large, as well as to the particular disputing parties they assist to agreement. I understand the pilot process has already begun strongly, with several matters having already been referred to it since it began, and with such a promising beginning I am sure we can expect to see great things as it continues into the future. 


CHAIR’S Annual Report

June 2003
Alysoun Boyle, Chair

I am very pleased to be able to table my Chair’s Report for the past twelve months – and to be able to report on what is a very active Chapter.  Or, to quote National Councillor Robert Hunt “a very vibrant Chapter” (Newsletter, March 2003).

This Report includes comment on all the Chapter’s activities and projects over the last twelve months as well as some appended statistics. 
There are also many notes of thanks to Chapter members for their active assistance without which we would not have so many achievements.

The current Chapter Committee was elected by the Chapter members in June 2002 and will remain in office until June 2004 – IAMA now has two-year terms for its elected Office Bearers at Chapter and National levels.

MEMBER SURVEY

In 2001 this Chapter conducted a survey of its members that sought input and feedback on a range of issues.  The Current Committee has taken the results of the survey as its guide for activities and projects over the last twelve months.  It is worth noting here that other IAMA Chapters have expressed some interest in our survey tool with a view to similarly seeking feedback and ideas from their members.

A brief summary on progress so far:  

1. The Chapter has increased its profile significantly (through media exposure, liaison with Government, liaison and co-operation with other ADR and related agencies, participation in the National Mediation Conference, active participation with other IAMA sectors – other Chapters and the National bodies – and the availability of high profile guests for Members Dinners).  

2. The CPD program now includes a broader range of activities more targeted to the expressed needs of members (eg, greater advance notice to members, a long-term schedule of planned events, presentations by a variety of expert practitioners, diversity of training/education opportunities, exposure to new techniques, methodologies and processes, more specialised events for arbitrators and mediators, expanded options trialling daytime events, increased networking opportunities through the Members Dinners. 
(Continued on next page)
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However, there is other progress that still needs to be made – particularly in the areas of professional development and support for both mediator and arbitrator members.

PROMOTING IAMA AND THE ACT CHAPTER

Promotional Activities - Media

The Chapter has enjoyed reasonable media exposure over the last twelve months:

· ½ page article in The Canberra Times
· article in The Chronicle
· exposure in The Canberra Times and on the internet via the Bushfire Recovery Taskforce.

Members have also reported instances where clients have used the Chapter’s Yellow Pages advertisement as a means of contacting arbitrators and mediators.

Promotional Activities – National Mediation Conference (September 2002)
The Chapter achieved a high profile in association with this Conference.  We represented IAMA on the organising committee and Chapter members were included as presenters during the Conference (see Appendix).

The benefits of this activity include improved liaison contacts with other ADR agencies in Canberra, higher professional credibility for the Chapter and greater professional exposure for individual members.

Community Support

In February this year, the Chapter devised a specific Bushfire Recovery Offer to assist all people affected by the firestorms and bushfires that devastated Canberra and the region earlier this year.  Both the 

Canberra Business Council and the Bushfire Recovery Taskforce expressed thanks to the Chapter for the offer.  In IAMA’s National Newsletter of March, 2003 Ian Nosworthy (President) commented:

“this Institute owe[s] a considerable debt to a keen group of generous practitioners in the ACT.  I offer my sincere congratulations to…ACT Chapter Members for their generosity.”

As part of the offer, Chapter members staffed our stand at the NRMA Help Expo where we achieved immeasurable publicity.  We also distributed over 200 information sheets during the Expo.  It was particularly valuable for me personally to listen to people’s own descriptions of their experiences and the devastating non-material effects of the fires.  I was pleased to see Chapter colleagues providing on-the-spot assistance to some people.

I would like to join Ian in thanking the members who have offered their time and expertise for this important Chapter initiative (see Appendix).

The Chapter has also joined with Relationships Australia and the Conflict Resolution Service in assisting the Law Society of the ACT with this year’s SCRAM (Schools Conflict Resolution and Mediation) competition.  Our members have been available to schools as both coaches and adjudicators, all on a voluntary basis.  I must note here that our members far outnumbered other agencies’ volunteers and our enthusiastic participation was warmly welcomed. (see Appendix)

Regional Activities

The Chapter has received ongoing information and feedback about the need for a credible professional ADR presence in the region around the ACT.  Suggestions have included professional support and advice as well as professional development opportunities and training.  In response, we have initiated some regional activities for members and non-members.  Last October we conducted a mediation course in Wagga Wagga and – at the request of course participants – we recently conducted a follow-up mediation workshop.  We have also had requests for professional advice and support for member and non-member practitioners.  

So far we are getting very positive feedback about our services and are thus establishing for IAMA and our Chapter a very strong regional presence.  Thank you to the Chapter members who are assisting with these initiatives (see Appendix).

To build on this regional activity, we have also scheduled a mediation course to be conducted in Albury in late August-early September.  More information is provided below under “Co-operative Ventures”.

All these promotional activities have placed IAMA and the ACT Chapter squarely in the public eye – thus increasing both public recognition of us and understanding of what we do – which can only increase the professional opportunities for all individuals identified as active members of IAMA.  I would like to thank all the Chapter members who have given of their time and skills to assist with these activities.

PROFESSIONAL ALLIANCES

Over the last twelve months, the Chapter Committee has sought to establish strong active professional alliances in the ACT and in the region, in the knowledge that these alliances increase our professional strength while expanding our professional base.  Although these are not formal alliances, they give us access to information and points of liaison that enable us to further promote ADR and our members’ services as well as giving us entrée to policy and practice decision-making.

(Continued on next page)
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Already the flow-on benefits are showing:

· The ACT Supreme Court has invited the ACT Chapter to conduct the ADR Pilot

· The ANU provides the venue for our monthly CPD events (at a nominal fee)

· Charles Sturt University has decided to accept IAMA’s mediation course as satisfying its requirements for part of its post-graduate degree in dispute resolution.

· J&CS is seeking access to the evaluation of the Supreme Court Pilot so that any information can be used to inform other ACT legislation (such as the proposed ACT Human Rights Act)

· J&CS has sought input from us about proposed amendments to uniform Commercial Arbitration Acts across Australia.

· The Australian Commercial Disputes Centre has sought input from us about their processes for assessment of applicants for registration under the ACT Mediation Act.
· We continue to work closely with AIQS in packaging and marketing the Arbitration Video

Co-operative Ventures

The Chapter has initiated co-operative ventures with both the NSW and the Victorian Chapters.  These involve the following activities:

· Cross-promoting CPD programs

· Distributing each other’s Newsletters

· Sharing ideas, Chapter activities and member support services

A major co-operative initiative between all three Chapters involves conducting the national mediation course in Albury.  The Chapters are working together on the publicity for the course as well as on the provision of coaches.  This co-operative project between three Chapters is an exciting first for IAMA.

Canberra Business Council
The Committee has taken a more active role in the Canberra Business Council (CBC).  As a Kindred Organisation we are included in all major CBC activities.  This gives us exposure and networking opportunities within the ACT business sector together with access and input to Government policy-making for the business sector.  




For example, earlier this year we made a major contribution to the ACT Government’s Discussion Paper (“Building Canberra’s Economy: a Discussion Paper for the Economic White Paper”) and will remain involved in this important economic development.

IAMA National

The ACT Chapter enjoys high credibility at IAMA’s national level.  

We provided significant input to the current review of IAMA’s National Business Plan, resulting in the Plan having a greater focus on the role of Chapters in the organisation.

MEMBERSHIP

Our membership numbers have grown considerably since June 2002.  The most recent available figures show the Chapter has a financial membership of 56.  We also have a number (17) of non-financial members – most of whom have simply forgotten to renew their membership, and will be contacted by the Committee as a reminder.  Also, two Chapter members are currently overseas.

MEMBER SERVICES

Newsletter

The Chapter has produced five Newsletters in the last twelve months – some of them setting quality benchmarks that other Chapters are keen to follow.  The most recent Newsletter is posted on IAMA’s website.

The Newsletters keep members up-to-date with Chapter activities and CPD events as well as other more general ADR developments.

Social Activities

This has been a success story for the Chapter.  In response to the Membership Survey, the Committee decided to trial Members Dinners with notable Guest Speakers.  Apart from the two Annual Dinners (Guest Speakers: Chief Minister Jon Stanhope and Chief Justice of the Supreme Court Terence Higgins), we have had Members Dinners with Gary Humphries, MLA, the then Leader of the Opposition in the ACT Legislative Assembly and with Justice Terry Connolly of the ACT Supreme Court.  Ian Nosworthy, IAMA’s National president attended our Christmas Dinner last November.

I’m pleased to announce that these dinners have been so successful that they will continue into the next year.  

(Continued on next page)
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Arbitration Video

Although the Arbitration Video is a national responsibility, this Chapter continues to be the main promoter of this excellent learning tool.  The video continues to sell well and Chapter members are working with the AIQS to ensure sales continue to progress.  Sales have almost reached the break-even point are the whole venture is ready to tip over into the black.

FUTURE FOCUS
Mediation

I am pleased to report that the Chapter is receiving an increasing number of enquiries about mediators and that I, as Chair, am able to spread the enquiries fairly widely among our members.

Being conscious of how difficult it is for mediator members to gain mentoring opportunities, I have looked at various ways of tackling this problem.  The Supreme Court Pilot includes a requirement for co-mediation, which I see as enabling the teaming of very experienced and less experienced mediators.  This year I have invited Chapter members to assist me with mediations that have come to me personally – and I believe there is room for other experienced members to make similar offers.  However, these two are a beginning only and do not properly address professional development opportunities for mediators.

The Chapter’s Registration and Accreditation Sub-Committee is currently considering applications for accreditation and registration.

Over the last year, this Chapter has unleashed around 30 newly trained mediators into our region.  The traditional response (and it used to be mine) is horror about flooding the market.

I believe we need to look at this differently – climb outside our boxes and think laterally.  For example, the more mediators there are, the more chances we have to share each other’s skills, to gain each other’s professional support and thus the wider is our professional network.  This Chapter can become a mediation pivot for the region – providing mentoring, support, advice and developing alternative uses for mediation skills.

People say that there are more mediators than there are disputes, which cannot ever be the case.  As the Appendix shows, if we promote and market our wares, we’ll gain the customers.  

Our figures show that this Chapter is on people’s minds when they need assistance in managing disputes.  However, the Chapter cannot now sit back and wait for everything to fall into our laps.  The fundamental work has been done – now we have to build on it.

Arbitration

Again, I am pleased to report that the Chapter is receiving an increasing number of enquiries about arbitrators; however, I am unable to spread the enquiries very widely at all.  My hands are tied because we have only two Grade 2 arbitrators and the disputes that have been referred are such that Grade 2 expertise is required.  My only alternative is to seek arbitrators from the NSW Chapter – which I have done twice.  However, I would like to see a wider selection available here.

Grade 3 arbitrators should not remain at that grading for too long; once there is sufficient practice, an arbitrator should be encouraged to seek regrading.  I am aware that one of the difficulties for Grade 3 arbitrators is gaining sufficient practice to be able to meet the requirements for regrading.  The Committee is looking at this as a matter of urgency, and looking at ways of assessing the regrading requirements that will help you meet them – so that we can keep our arbitrations here, rather than send them interstate.

The Committee currently has two applications for initial grading.

I am aware that another difficulty for arbitrators is the availability of pupillage.  I should note that pupillage is not a compulsory prerequisite for grading, and that any application for grading will be considered on its merits – and according to the various criteria set down in IAMA’s policies.  However, in the interests of promoting pupillage opportunities for Chapter members, I already ask that nominated arbitrators (whether from the ACT or elsewhere) consider offering pupillage to an ACT member.  

I believe the same opportunities exist for arbitrators as exist for mediators.  As the Chapter gains profile and credibility with its other activities, there is an increase in the number of enquiries about arbitration.

On the other hand, just as mediators need to think laterally about their professional exposure, so too do arbitrators.  There are other decisional processes in which arbitration skills are used (eg, adjudication, expert determination, court referee).  I would like to see Chapter members gain more skills in the practice of these other processes and have spoken with the NSW Chapter about ways in which our members’ skills base can be increased.

The CPD Program for 2003 includes two CPD events for arbitrators that have not been provided by the Chapter for some time – award writing and the “P” Plate Workshop.  This enables our own arbitrators to access professional development form their own Chapter.

(Continued on next page)
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Other Services

As the Chapter profile continues to grow, we are being called on for a variety of different services around ADR and members’ skills are being used in unexpected ways.

However, there is no time for standing still.  The Committee would now like to call on the members to build on the gains that have been made over the last year.    

CONCLUSION

I believe this has been a terrific year for the ACT Chapter and for IAMA in this region.  I have thoroughly enjoyed the challenges constantly facing us and watching this Chapter come into its own.

There are many Chapter Members who have assisted with all the activities in this Chapter, and I have tried to include each of them in the Appendix.  If I have left anyone out, please accept my apologies.

Above all I would like to thank the Chapter Committee Members for the way in which they have given of their time, skills and expertise to support me and to help the Chapter become the vibrant one it now is.

 

TREASURER’S REPORT 2002

The Chapter Treasurer’s Report for the financial year 1 January – 31 December 2002 can be summarised as follows:

Revenue Received





Courses/CPD       $46,151.00

     
Nomination Fee
    300.00


Miscellaneous
 1,629.00


Membership
 6,399.00

Direct Costs


Member Services
       151.00


Courses/CPD
 $32,512.00

Operating Expenses


Other
 $16,180.00


Net Operating Profit        $5,636.00

PRACTICE GROUPS
The Committee has agreed that Practice and Marketing Groups will be established in the Chapter, enabling members to contribute their skills according to their special areas of interest.

Each group will be Chaired by a Committee Member (as per IAMA’s policies) and the groups’ activities will be accountable to the Chapter Committee.  So far, we have suggested six groups:
Mediation Practice Group
Arbitration Practice Group

Health Sector Marketing Group

Construction Sector Marketing Group
Education Sector Marketing Group

Workplace Sector Marketing Group

For example, the Practice Groups may agree to convene practice evenings, discussion evenings and/or mentoring/debriefing sessions.  The activities would operate alongside the Chapter CPD Program and would attract CPD points as per the usual rankings.

If you are interested in joining one of the groups, please give your name and contact details to Amanda Green at  the Chapter Secretariat.

Are you financial?

A number of the “members” of the Chapter are not financial.  THIS COULD BE YOU.  If it is, you need to renew your membership by 30 September 2003. 

The Chapter has decided that from 30 September 2003 non-financial members will not receive copies of this Newsletter or of members CPD events.   

We need your financial support as well as your delightful company!

Also, at some stage the National Office suspends non-financial members - which could affect your professional status as mediators and arbitrators.  
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�  Not in this Newsletter version.  Can be obtained from Amanda Green, Chapter Secretariat.   







