DRAFT

Model Clause: Suitable for collective instruments
DISPUTE RESOLUTION PROCESS: INDIVIDUAL WORKPLACE AGREEMENT
1 Application

This dispute resolution process shall apply to all disputes arising out of or in connection with the employment of the Employee, including disputes arising out of or in connection with any legislation or other statutory instrument applicable to the employment relationship. 
2 Procedure

The parties shall follow the dispute resolution procedure set out below:

Step 1

The parties to the dispute shall genuinely attempt to resolve the dispute at a workplace level through discussion and negotiation. 
Step 2 

If a dispute is not resolved at the workplace level within 14 days, the dispute shall be referred for facilitative dispute resolution in accordance with clause 8.3 and, if that process is unsuccessful, determination by arbitration. 
3 Conducting the Alternative Dispute Resolution 

(a)
The alternative dispute resolution process shall be conducted by a person (or persons) who is accredited by the Institute of Arbitrators and Mediators Australia (IAMA) as an ADR Provider and agreed between the parties in dispute on the matter. 
(b)
If the parties do not agree on a person to conduct the process, then the process shall be conducted by the person nominated by either the President of IAMA or the President of IAMA’s delegate). 
(c)
Unless the parties to the dispute agree otherwise, the dispute resolution process shall be conducted in accordance with the IAMA Workplace Dispute ADR Rules.

(d)
The parties will participate in good faith in the dispute resolution process and shall comply with any directions made by the person conducting the process.

4 Prohibition on Conduct of Alternative Dispute Resolution
An employee or employer must not seek the appointment of a person to conduct an alternative dispute resolution process in relation to a dispute if the matter is the subject of proceedings or has already been settled as a result of proceedings, whether before a court or another body, under a law of the Commonwealth or of a State or Territory relating to the prevention of discrimination or to equal opportunity. 

5 Conduct during a dispute 

An employee who is a party to a dispute must, while the dispute is being resolved: 

· continue to work in accordance with his or her contract of employment, unless the employee has a reasonable concern about an imminent risk to his or her health or safety; and 

· comply with any reasonable direction given by his or her employer to perform other available work, either at the same workplace or at another workplace. 

In directing an employee to perform other available work, the employer must have regard to: 

· the provisions (if any) of the law of the Commonwealth or of a State or Territory dealing with occupational health and safety that apply to that employee or that other work; and 

· whether that work is appropriate for the employee to perform. 

6 Representation 

A party to the alternative dispute resolution process may be represented in the process.

The person conducting the dispute resolution process may set reasonable limits on the conduct of the representative in relation to the process. 

7 Costs
(a)
Each party will bear their own costs of and incidental to the dispute resolution process.

(b)
The parties will co-operate fully in connection with obtaining funding from the Department of Employment and Workplace Relations under the ADRAS scheme. To the extent that funds from ADRAS are insufficient to meet the fees and expenses of the dispute resolution provider, then as between themselves, the costs of the dispute resolution provider shall be borne equally.

8
Confidentiality
All information disclosed during the dispute resolution process shall be kept private and confidential except:

(a)
if disclosure is compelled by law;

(b)
to the extent necessary to give effect to this Workplace Agreement or to enforce any agreement to settle or resolve the whole or any part of the Dispute or any award made; and

(c)
where disclosure is only of the occurrence of the ADR Process (and not any communication during the ADR Process), and the occurrence of the ADR Process is relevant to subsequent arbitral or judicial proceedings relating to the Dispute. 
