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The IAMA Workplace Dispute ADR Rules
These Rules have been introduced by the Institute of Arbitrators & Mediators Australia (‘IAMA’) for ADR processes used in the  resolution of disputes dispute  arising out of or in connection with an employment relationship, including eligible disputes pursuant to the Alternative Dispute Resolution Assistance Scheme (‘ADRAS’)  

These Rules have been formulated to provide fair, quick and cost-effective resolution of workplace disputes.  

The Rules provide for two stages in the dispute resolution process.  The first stage is a facilitative ADR process in which an ADR provider assists the parties to reach agreement that resolves the dispute.  If the dispute is not resolved, then the parties may choose to proceed to a process in which an ADR provider determines the outcome of the dispute, based on the material submitted by the parties (eg. arbitration).  

IAMA recommends that parties in dispute firstly attempt to resolve their differences using a facilitative ADR process.  Experience shows that a facilitative process is usually quicker and less expensive than a determination by a process such as arbitration, and that most disputes can be settled with a facilitative process conducted by a skilled, experienced ADR provider.  Under these Rules, a facilitative ADR process will be used first unless the parties agree to proceed directly to arbitration.

Parties are free to agree on the ADR processes to be used, including processes such as mediation, conferencing, assisted negotiation, neutral evaluation, case appraisal, conciliation (which are all facilitative processes) and arbitration.  The Rules provide that, unless the parties agree on another process, the facilitative ADR process to be used is conciliation.   

Like mediation, conciliation is a relatively informal process in which the ADR provider assists the parties to negotiate a settlement of their dispute.  Conciliation differs from mediation in that the ADR provider may offer a recommendation on what would be a reasonable outcome.  Under the Rules, the ADR provider may provide a recommendation to the parties if acting as a conciliator.   

Arbitration is a more formal process which provides a final and binding determination of the dispute by the Arbitrator, in the form of a written Award.  Arbitration can either be conducted on a documents only basis, or documents in addition to oral evidence by witnesses at a hearing.  This makes arbitration a more suitable determinative process for workplace disputes than expert determination, where there is no hearing.       


General
1.1
In these Rules, unless a contrary intention appears, a term in bold type has the meaning shown opposite it:

	ADR and ADR Process (or process)
	means alternative dispute resolution and includes any type of alternative resolution including but not limited to mediation, conferencing, assisted negotiation, neutral evaluation case appraisal, conciliation and arbitration

	ADRAS 
	means the Alternative Dispute Resolution Assistance Scheme established for the resolution of workplace disputes. 

	ADRAS Contribution
	means the sum of $1,500 (incl GST) or other amount subsequently determined as the limit of financial assistance provided by the Commonwealth under ADRAS, together with the sum of $500 (incl GST) reimbursement for travel expenses under ADRAS (if any).

	ADR Provider
	means a person agreed or appointed to conduct an ADR process under these Rules 

	ADR Provider Agreement
	means the form required to be signed by the ADR Provider for approval by the Commonwealth of financial assistance under ADRAS for resolution of a workplace dispute.

	facilitative ADR Process
	means any ADR process other than arbitration, in which the ADR Provider assists the parties to resolve their dispute by agreement.

	arbitration
	means an ADR process in which the ADR Provider determines the outcome of the dispute.

	Dispute 
	means a dispute  arising out of or in connection with an employment relationship, including eligible disputes under ADRAS.  

	Parties 
	means parties to a Dispute who agree that their dispute shall be determined under the IAMA Workplace Dispute ADR Rules.


1.2
The ADR Provider shall be:

(a)
the person agreed by the Parties to conduct the ADR Process; or, in the absence of agreement

(b)
the person appointed by or on behalf of the President of IAMA on receipt of a written request by the Parties to make such an appointment; or

(c)
if IAMA provides to the Parties a list of persons from its Register of ADR Providers, and the Parties are unable to agree on a person from that list:

(i)
each of the Parties shall notify IAMA of its ranking of the persons listed, in order of preference (starting with 1);

(ii)
the person with the best combined ranking shall be appointed by the President of IAMA;

(iii)
if there is more than one person with the same combined ranking, the President of IAMA shall appoint one of those persons, being the person whom the President considers most suitable as ADR Provider for the particular dispute.

1.3
The ADR Provider:

(a)
shall adopt procedures suitable for quick, cost-effective and fair resolution of the Dispute, minimising formality as far as possible; 

(b)
shall act according to equity, good conscience and the substantial merits of the case, without regard to technicalities and legal forms; 

(c)
shall be independent of, and act fairly and impartially as between the Parties, giving each Party a reasonable opportunity of putting its case and dealing with that of any opposing Party;

(d)
may set reasonable limits on the conduct of the parties and their representatives in relation to the ADR process.  

1.4
The Parties shall each:

(a)
be entitled to appoint another person to represent them or accompany them during any process conducted under these Rules;

(b)
do all things reasonably necessary for the quick, cost-effective and fair resolution of the Dispute;

(c)
if the process is conducted under ADRAS, do all things reasonably necessary to enable the ADR provider to claim payment under the ADRAS Scheme, including countersign a declaration that ADR services have been provided; and

(d)
comply without delay with any direction or ruling by the ADR Provider.

1.5
Unless otherwise agreed by the Parties and the ADR Provider, in respect of a Dispute to which ADRAS applies: 

(a)
The ADRAS Contribution shall be the maximum amount payable for the conduct of a facilitative ADR Process under these Rules, including any Registration Fees paid or payable.

(b)
The facilitative ADR Process shall be conducted over such period and in such manner as reasonably reflects the amount payable under the ADRAS Contribution.

1.6
If IAMA considers that a Dispute is either not eligible under these Rules or is not capable of proper resolution under these Rules, it shall notify the Parties accordingly.

1.7
In referring their Dispute for resolution under these Rules, the Parties agree that IAMA its officers and employees, and any person appointed as ADR Provider, are not liable to any party for or in respect of any act or omission arising out of or in connection with these Rules unless such act or omission is shown to have been fraudulent.

1.8
These Rules are subject to the Act and any Regulations made under that Act, which shall apply to the extent of any inconsistency with these Rules.

1.9
The ADR Provider, the parties and all advisers and representatives of the parties shall:

(a)
except as provided in Rule 1.10, keep all information disclosed during the ADR Process private and confidential;

(b)
not use any information disclosed during the ADR Process for any purpose other than the ADR Process being conducted.

1.10
The obligation under Rule 1.9 above shall apply except:

(a)
if disclosure is compelled by law;

(b)
to the extent necessary to give effect to the Workplace Agreement under which the Dispute arose, or to enforce any agreement to settle or resolve the whole or any part of the Dispute;

(c)
where disclosure is only of the occurrence of the ADR Process (and not any communication during the ADR Process), and the occurrence of the ADR Process is relevant to subsequent arbitral or judicial proceedings relating to the Dispute.  

Reference to facilitative ADR Process
2.1
Unless otherwise agreed by the Parties or provided under the Workplace Relations Act 1996 (C’th), as amended, where the Parties have been unable to settle a Dispute between themselves within two (2) weeks of it arising, the Dispute shall be referred to a facilitative ADR Process in accordance with these Rules.

2.2
Unless otherwise agreed by the Parties, the facilitative ADR Process shall be conciliation.

2.3
Within five (5) days after receipt of an Application Form (Annexure A), IAMA shall notify the Parties of the names and contact details of ADR Providers appropriate to conduct the facilitative ADR Process.

2.4
If within five (5) days the Parties are unable to agree on the identity of the ADR Provider to conduct the facilitative ADR Process, IAMA will nominate a suitably qualified independent person as ADR Provider within five (5) days after receipt of a written request by the Parties to make that appointment, and will then notify the Parties and nominee accordingly.

2.5
Except as provided under Rule 3.5, if the person nominated or appointed under Rule 2.4 to conduct the facilitative ADR Process is unwilling or unable to act in accordance with these Rules, then IAMA shall nominate a substitute ADR Provider as soon as reasonably practicable, and will advise the Parties and the nominee accordingly.

Conduct of the facilitative ADR Process
3.1
Subject to Rule 1.3, the procedure will be at the discretion of the ADR Provider, but may include:

(a)
convening meetings with the Parties, in person or by teleconferencing, to develop possible solutions to the dispute; 

(b)
provision by each Party of copies of all relevant documents or other material to the ADR Provider and all other Parties to the dispute. 

3.2
If the Parties settle the dispute in the facilitative ADR Process, a written agreement recording the settlement terms shall be prepared and signed by the Parties.  
3.3
If the Parties do not settle the dispute within four (4) weeks of the appointment of the ADR Provider (or such other time agreed in writing by the Parties):

(a)
the dispute may be referred to arbitration; and

(b)
if agreed by the Parties, if acting as a conciliator, the ADR Provider shall within seven (7) days thereafter provide a confidential written report to the Parties containing the ADR Provider’s recommendations on what would constitute a reasonable resolution of the dispute.

3.4
If the dispute is referred to arbitration:

(a)
all documents previously submitted to the ADR Provider shall be returned to the Party who supplied any such document (unless the parties agree otherwise):

(b)
The ADR Provider must not communicate to IAMA or any other person any suggestions for settlement of the dispute nor any information given in confidence by either Party nor any views expressed by the ADR Provider in conducting the facilitative ADR Process.

3.5
If at any stage the Parties agree or the ADR Provider considers that the dispute is inappropriate for continuation of the facilitative ADR Process, then the matter may be referred to arbitration under these Rules.

3.6
The person appointed as ADR Provider for the facilitative ADR Process:

(a)
shall not act as an advocate, adviser or witness for a Party in the arbitration, or be required to disclose any information about any matter arising during the facilitative ADR Process other than as provided under Rules 3.3 or 3.4;

(b)
provided that he or she has not made recommendations when acting as a conciliator, may be appointed as Arbitrator by agreement of the parties, subject to that person providing to the Parties before appointment as Arbitrator a proper disclosure of potential consequences of acting as an arbitrator after acting as conciliator, mediator or the like; 

(c)
shall not otherwise be nominated or appointed as Arbitrator, by IAMA.

3.7
Unless otherwise agreed by the Parties, each Party shall bear:

(a)
its own costs of the facilitative ADR Process;

(b)
a proportionate share of the costs and disbursements of the facilitative ADR Process, after allowance for amounts payable under the ADRAS Contribution (including, but not limited to, any Registration Fee, the ADR Provider’s fees and expenses, cost of providing a venue for the conciliation etc). 

Reference to Arbitration
4.1
Parts 4 and 5 of these Rules apply if both Parties wish to proceed directly to arbitration, or if referral to a facilitative ADR Process has not resolved the Dispute.

4.2
The parties may agree to a determination of their dispute by a process other than arbitration.  In that case, the procedure shall be determined by the ADR Provider, who shall have regard to the requirements of Rules 1.3 and 1.4 above in determining the procedure.

4.3
Within five (5) days after receipt of an Application Form (Annexure A), IAMA shall notify the Parties of the names and contact details of ADR Providers appropriate to conduct the arbitration.

4.4
If within five (5) days the Parties are unable to agree on the identity of the ADR Provider to conduct the arbitration, then the Arbitrator shall be appointed in accordance with Rule 1.2 (b) & (c) above.  IAMA will then notify the Parties and the nominee accordingly within five (5) days after appointment.

4.5
If the person nominated or appointed under Rule 4.4 is unwilling or unable to act in accordance with these Rules, then IAMA shall nominate a substitute ADR Provider to conduct the arbitration as soon as reasonably practicable, and will advise the Parties and the nominee accordingly.

4.6
Once appointed to conduct the arbitration, all communications with the ADR Provider shall be in writing and must be copied to all other Parties.

4.7
If both Parties wish to proceed directly to arbitration: 

(a)
Before determining the Dispute as Arbitrator, the ADR Provider may recommend, or the Parties may request, that the Dispute be referred to a facilitative ADR Process.

(b)
If requested by the Parties, the ADR Provider appointed as Arbitrator shall conduct the facilitative ADR Process.

(c)
Unless otherwise agreed by the Parties and the ADR Provider, any facilitative ADR Process conducted under this Rule shall be conducted in accordance with Rules 1.3, 1.4, 1.5, 2.2, 3.1 to 3.5 inclusive, 3.6(a) and 3.7 above.

Arbitration Procedure
5.1
Unless otherwise agreed in writing by the Parties or otherwise determined by the ADR Provider, the arbitration shall proceed in the following manner:

(a)
The Party making the claim (the Claimant) shall, within seven (7) days of the date on which the ADR Provider is appointed, provide to the other Party or Parties (the Respondent) and to the ADR Provider a document specifying the nature and basis of the claim, the amount claimed (and how it has been calculated) and any other remedy sought, and shall enclose copies of all documents and any witness statements or expert reports relied upon in support of the claim.

(b)
Within a further seven (7) days, each Respondent shall serve its response to the Claimant’s claim, setting out what it says as to the nature and basis of the claim, the amount claimed (and how it has been calculated) and any other remedy sought, and shall enclose copies of all documents and any witness statements or expert reports relied upon by the Respondent in response to the claim.

(c)
If any Respondent wishes to make a counterclaim against the Claimant or any other Party, then it shall within the period specified in paragraph (b) serve a document setting out its counterclaim including what it says as to the nature and basis of the counterclaim, the amount of the counterclaim (and how it has been calculated) and any other remedy sought in the counterclaim, and shall enclose copies of all documents and any witness statements or expert reports relied upon in support of the counterclaim.

(d)
If a counterclaim is served, then, within a further seven (7) days, any Respondent to the counterclaim shall serve its response to the counterclaim, including what it says as to the nature and basis of the counterclaim, the amount of the counterclaim (and how it has been calculated) and any other remedy sought in the counterclaim, and shall enclose copies of all documents and any witness statements or expert reports relied upon in response to the counterclaim.

(e)
The ADR Provider may make such other directions or rulings as he or she considers reasonably appropriate in the circumstances.

(f)
The ADR Provider shall determine the matter on the written material served or produced under this Rule unless:

(i)
otherwise agreed by the parties; or

(ii)
the ADR Provider considers that an oral hearing is necessary to explain or resolve conflicts in that written material in relation to any one or more of the issues in dispute.

(g)
If an oral hearing is held on any one or more of the issues in dispute, then such oral hearing shall be conducted as soon as practicable at a time and in the manner directed by the ADR Provider, including any reasonable time limits on oral evidence and the provision of written opening addresses and final submissions.

(h)
Any times fixed under this Rule may be varied by agreement of the Parties.  In the absence of such agreement, on proper cause being shown by a Party, the ADR Provider may vary the times fixed on such terms as to costs or otherwise as the ADR Provider, in his or her discretion, considers reasonable in the circumstances.

(i)
Subject to sub-paragraph (h) above, if any Party fails to deliver anything required under these Rules within seven (7) days of the date on which it is due, then:

(i)
where a claim or counterclaim is not delivered, it shall deem to be abandoned;

(ii)
where a claim is abandoned, the arbitration will not proceed unless a counterclaim has been delivered (in which case the arbitration will proceed on the counterclaim only);

(iii)
where a counter claim is abandoned, the arbitration will proceed on the claim only;

(iv)
otherwise, the arbitration shall proceed as the ADR Provider considers appropriate in the circumstances.

5.2
Unless the Parties otherwise agree, the law to be applied in the arbitration shall be the law of the place with the closest connection to the dispute.  If the Parties cannot agree on the place with the closest connection to the dispute, then the law to be applied shall be the law of the State or Territory where the arbitrator ordinarily resides.

5.3
As soon as reasonably practicable after receiving all submissions and evidence, the ADR Provider shall make a final and binding Award with reasons.  

5.4
Unless otherwise directed, any amount awarded shall be paid to the Party entitled to receive it within twenty one (21) days of the ADR Provider sending the Award to the Parties.  

5.5
(a)
To the extent that the costs of the reference to arbitration exceed any amount paid or payable under ADRAS, the ADR Provider may direct that the Parties provide security for those costs in such form, in such amount or amounts, and at such time or times, as directed by the ADR Provider.  

(b)
Any such security shall be deposited and applied as directed by the ADR Provider.  If there is any default in provision of security as directed by the ADR Provider, then he or she may make such directions for the further conduct of the arbitration as he or she then considers appropriate.  

5.6
The IAMA Expedited Arbitration Rules shall apply to any arbitration conducted under these Rules, unless:

(a)
inconsistent with Rules 5.1 to 5.5 above; or 

(b)
the ADR Provider reasonably considers that any provision(s) of those Rules should not apply in the particular circumstances of the dispute, having regard to time and cost of compliance and the nature, size and complexity of the dispute; or

(c)
otherwise required by law. 

_________________________________________________
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Annexure A

IAMA Workplace Dispute ADR Rules
Workplace Relations Act 1996 (C’th), as amended
Alternative Dispute Resolution Assistance Scheme
Provision of ADR Services

1.
____________________________________________________________ Claimant

of___________________________________________________________________


_____________________________________________________________________


Tel: _______________ Fax: ________________ Email: ______________________


and


___________________________________________________________ Respondent

of___________________________________________________________________


_____________________________________________________________________


Tel: _______________ Fax: ________________ Email: ______________________


(together referred to as ‘the Parties’)


do hereby notify The Institute of Arbitrators & Mediators Australia (‘IAMA’) that we seek provision of ADR Services in respect of a Dispute between us concerning the following issues arising under the Workplace Relations Act1996 (C’th), as amended:
__________________________________________________________________________________


__________________________________________________________________________________


__________________________________________________________________________________


__________________________________________________________________________________


__________________________________________________________________________________


__________________________________________________________________________________


__________________________________________________________________________________

Annexure A
2.
In making this application, the Parties:

(a)
notify IAMA that we have made a genuine attempt to resolve the Dispute at the workplace level; and 

(b)
acknowledge that we have read the IAMA Workplace Dispute ADR Rules, and agree to be bound by those Rules and by the Award of any ADR Provider appointed by IAMA to determine the Dispute. 

3.
The Parties jointly make application to IAMA for the following:

*(a)
Notification of the names and contact details of ADR Providers on IAMA’s Register of ADR Providers appropriate to conduct a facilitative ADR Process / an arbitration* under the IAMA Workplace Dispute ADR Rules. 


OR

*(b)
Nomination by IAMA of a suitably qualified, independent ADR Provider on IAMA’s Register of ADR Providers to conduct a facilitative ADR Process / an arbitration* under the IAMA Workplace Dispute ADR Rules. 


(* Delete as appropriate)

4.
The parties acknowledge and agree that, upon completion of the ADR process, they will sign a certificate indicating that the ADR process is complete and entitling the ADR provider to seek payment of the ADRAS Contribution from DEWR.

5.
The Parties acknowledge and agree that the fees of ADR Providers nominated or appointed under the Rules are determined by the ADR Provider, and not by IAMA.  The Parties acknowledge and agree that, to the extent that any fees of the ADR Provider exceeds the ADRAS Contribution they are jointly and severally liable.

6.
The Parties acknowledge and agree that IAMA its officers and employees, and any person appointed as ADR Provider, are not liable to any party for or in respect of any act or omission arising out of or in connection with the IAMA Workplace Dispute ADR Rules unless such act or omission is shown to have been fraudulent.

For the Claimant:
For the Respondent:

Signed:
..................................
Signed:
..................................

Name:
..................................      
Name:
..................................      
Date:
..................................      
Date:

..................................    
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